
 1

Summary of IENG Sary’s Motion for the Trial Chamber to Conduct the Trial in 
Case 002 by following a Proposed Revised Procedure & Request for a Stay on the 
Order to File Materials in Preparation for Trial, 28 January 2011 

 
Introduction 

On 28 January 2011, the Defence submitted a motion to revise the conduct of the trial 
procedure at the ECCC and requested a Stay on the Order to File Materials in Preparation 
for Trial (“Order”).  This motion was made necessary because the Rules introduce 
modalities of trial procedure which differ from those which are followed in ordinary 
Cambodian courts.  Most notably, the OCP must meet a burden of proof beyond 
reasonable doubt, and proceedings at the ECCC are “adversarial.”  An expedited Stay on 
the Order as applied to Mr. IENG Sary is necessary because applying Rules 80(2) and 
80(3) (“Rule 80”) before the entirety of the case against Mr. IENG Sary has been put 
would infringe upon his fair trial rights. 

 
Summary of Arguments 
 
a. The proceedings at the ECCC differ from those in ordinary Cambodian 
criminal  courts 
 
Ordinary Cambodian criminal courts follow an inquisitorial procedure.  The prosecution 
brings charges of criminal offenses against charged persons and asks for the application 
of laws by the court.  The prosecution does not bear the burden of proof.  At trial, the 
onus is on the judge to ascertain the truth.  This will be done using evidence within the 
Case File or evidence which has been presented at the hearing.  In practice, the judge will 
have read the entire Case File prior to trial.  The judge will then decide on the case 
following his intimate conviction.  As a result, the judge leads the questioning and all 
evidence is placed before the judge prior to the trial taking place.  The judge has 
discretion as to how he or she runs the case, for example over the order in which 
witnesses are called and the subject matter is dealt with.  The ECCC has departed from 
this procedure by introducing procedures and mechanisms originating from the 
adversarial system.  The Rules provide that the burden of proof is on the OCP.  As the 
OCP bears the burden of proof, it follows that the OCP must present its case to the Trial 
Chamber to prove guilt, and should present its case first.  The Rules further state that the 
proceedings at the ECCC are “adversarial.”  As ECCC proceedings are adversarial and 
the burden of proof is on the OCP, the parties are best suited to lead the substantive 
questioning of witnesses.   It is also significantly more judicious for the Trial Chamber to 
reserve its questions to matters for clarification as opposed to undertaking a burden of 
proof which is not provided for by the Rules.   
 
There is no intrinsic tension or inconsistency in the Rules between the OCP bearing the 
burden of proof and the Rules’ references to the Trial Chamber’s role in ascertaining the 
truth.  The proposed revised procedure allows the Trial Chamber to perform its duties 
prescribed by the Rules, while respecting that the OCP bears the burden of proof.  No 
tension between the OCP presenting a case to meet its burden of proof and the Trial 
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Chamber leading the questioning was evident in Case 001 because that was not a 
contested trial: it was a lengthy change of plea hearing / sentencing hearing for the 
purpose of ascertaining the veracity of Duch’s admissions to determine an appropriate 
sentence.  The OCP was effectively discharged of its burden of proof as Duch admitted 
guilt to virtually all the OCP facts and to all charges.  The Trial Chamber in Duch could 
lead the questioning of witnesses with relative ease without interfering with the OCP’s 
duty to discharge its burden of proof. 
 
 
b. The procedure in Case 001 cannot be used in Case 002 without shifting the 
OCP’s burden of proof 
 
A fundamental difference between Case 001 and Case 002 is that Case 002 is contested.  
The Rules are clear that the onus is on the OCP to prove guilt.  The only way in which 
the OCP can attempt to prove guilt in contested, adversarial proceedings without shifting 
its burden of proof is to present its entire case to the Trial Chamber prior to the Defence 
case.  Likewise, the Civil Parties should also present their entire case to the Trial 
Chamber prior to the Defence case.  Although the Trial Chamber has discretion to hear 
the evidence in the order it considers useful, there is no burden of proof on the Accused, 
nor is he required to provide any information.  The Order or any request for Mr. IENG 
Sary to provide information prior to the entirety of the case against him shifts the burden 
of proof from the OCP to prove guilt to Mr. IENG Sary to prove his innocence, in 
violation of his fair trial rights and the Rules.   
 
As the burden of proof is on the OCP, the Trial Chamber will not know how the OCP 
intends to meet its burden until the OCP presents it case in court.  The Trial Chamber 
cannot question witnesses on what it presumes the OCP case against Mr. IENG Sary 
should be.  To do so would place the Trial Chamber in the role of the OCP.  This would 
violate the separation of the role between the OCP – the prosecutorial body – and the 
Trial Chamber – the adjudicating body. 
 
The proposed revised procedure will prevent the burden of proof from shifting as it 
envisages that the OCP and Civil Parties will present their respective cases prior to the 
Accused presenting their cases.  While the Trial Chamber will initiate the questioning on 
perfunctory matters, each party will be the first to question its witnesses substantively. 
 
 
c. The Trial Chamber cannot apply the Order to Mr. IENG Sary as it violates 

his fair trial rights 
 
The Order compels Mr. IENG Sary to provide a list of any additional witnesses he may 
wish to call to the Trial Chamber within 15 days from the date the OCP provides its list 
of witnesses to the Trial Chamber.  The Rule 80 material has been requested prior to the 
OCP and Civil Parties presenting their cases during trial.  There is no Rule explicitly 
permitting Mr. IENG Sary to provide the Rule 80 material after the entire case against 
him has been put by the OCP and Civil Parties if that material was available prior to the 
opening of the trial.  By compelling Mr. IENG Sary to disclose material which will 
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provide information about his defence, Rule 80, and therefore the Order, shift the burden 
of proof to Mr. IENG Sary to prove his innocence as they require that he provide 
information to the Trial Chamber and parties prior to any case against him being put, 
violating his fair trial rights. 
 
If Mr. IENG Sary is compelled to disclose material which will provide information about 
his defence prior to the entirety of the case against him being presented during trial by the 
OCP and Civil Parties, his privilege against self-incrimination will be violated, in 
violation of the Establishment Law.  Guidance can be taken from the European Court of 
Human Rights in the cases of Funke v. France and JB v. Switzerland, where it was held 
that the privilege against self-incrimination extends to the pressure to produce documents. 
 
Mr. IENG Sary can choose to exercise his privilege against self-incrimination by not 
providing the Rule 80 material.  However, if Mr. IENG Sary does not comply with the 
Order, he will not be able to provide the Rule 80 material at another stage in the trial 
proceedings unless he can prove that it was not available to him prior to trial.  Rule 80 
will thus deny Mr. IENG Sary adequate facilities for the preparation of his defence, in 
violation of the Establishment Law and the ICCPR. 
 
Case 001 provides little, if any, guidance as to how Rule 80 should be applied in this 
case.  In Case 001, the defence submitted Rule 80 witness and evidence lists prior to trial.  
Duch’s guilty plea effectively discharged the OCP’s burden of proof, allowing the Trial 
Chamber to adhere to Rule 80 without violating Duch’s privilege against self-
incrimination or denying him adequate facilities for the preparation of his defence.  Case 
002 is contested and the OCP maintains its burden of proof.  Rule 80 is a procedural rule 
which does not protect Mr. IENG Sary’s fundamental fair trial rights or adhere to 
international standards of justice. 
 
The proposed revised procedure allows Mr. IENG Sary to produce the Rule 80 material 
after the OCP and Civil Parties have presented their cases.  This will maintain the OCP’s 
burden of proof, maintain Mr. IENG Sary’s right to be presumed innocent, maintain Mr. 
IENG Sary’s privilege against self-incrimination, and allow Mr. IENG Sary adequate 
facilities for the preparation of his defence. 
 
 
d. The Trial Chamber cannot apply the Order to Mr. IENG Sary as it creates 

an inequality of arms between the Defence and the OCP 
 
By requiring Mr. IENG Sary to provide the Rule 80 material prior to the OCP putting on 
its case, Rule 80, and consequently the Order, also create an inequality of arms between 
the Defence and the OCP.  The Rule 80 material allows the OCP to adduce Mr. IENG 
Sary’s case prior to putting on its own case.  In doing so, the OCP can both put on its case 
and rebut Mr. IENG Sary’s case during the presentation of its case, prior to the Defence 
having an opportunity to present its case at trial.  This gives the OCP an unfair advantage 
over Mr. IENG Sary during trial, resulting in an inequality of arms.  The proposed 
revised procedure will preserve the equality of arms as Mr. IENG Sary will only have to 
provide the Rule 80 material, and therefore information regarding his defence, after the 
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end of the OCP’s and Civil Parties’ cases.  If the Defence does put on a case, the OCP 
will be fully afforded of its right to challenge / confront its evidence in conformity with 
international standards. 
 
From a practical point of view, the OCP can much more easily provide the Rule 80 
material prior to the commencement of the trial in Case 002.  The OCP has much of the 
Rule 80 material at hand following its preparation of Case 001; the Defence did not 
participate in Case 001.  The OCP has been permitted to transfer evidence from Case File 
001 to Case File 002; the Defence was forbidden to participate in Case 001.  As the 
Introductory Submission was the work product of the OCP, the OCP would have 
gathered much of the Rule 80 material over 3 years ago.  Finally, the OCP was allowed to 
investigate before handing over the Case File to the OCIJ, while the Defence was 
prohibited from investigating, practically placing the OCP in a much better position to 
provide the Rule 80 material at this time. 

 
 

e. The proposed revised procedure will assist the Trial Chamber and facilitate 
the expeditious progress of the proceedings 

 
Case 002 was under investigation for three years.  The OCP filed its Introductory 
Submission on 18 July 2007 and has been involved in the investigation to the extent 
provided for by the Rules, as has the Defence.  By contrast, the Trial Chamber has only 
had access to the Case File, which spans over 350,000 pages, since 16 September 2010.  
As a result, there is a reasonable likelihood that the Trial Chamber will not be able to read 
and digest the entire, voluminous Case File prior to the commencement of the trial 
proceedings in Case 002.  Without a full analysis of the Case File prior to the 
commencement of the trial proceedings, the Trial Chamber will not effectively lead the 
questioning in a diligent manner. 
 
The Trial Chamber proceeded in Case 001 according to subject area.  It asked for witness 
and evidence lists prior to the trial commencing, led the questioning and questioned Duch 
first on each subject area.  It could do this primarily because Duch acknowledged most of 
the facts establishing his guilt and because Duch waived his right to silence. The Trial 
Chamber also managed to proceed in this manner because there was only one Accused, a 
Closing Order which was only 45 pages (excluding footnotes), one crime site and a 
relatively limited number of charges when compared to Case 002.  Yet still Case 001 
attracted criticism for being unfocused, eliciting irrelevant evidence and being repetitious.  
Case 002 is far more complex with four Accused.  All the Accused contest the charges 
against them.  Case 002 has a Closing Order of over 400 pages (excluding footnotes), 
there are 20 crime sites and there are more charges when compared to Case 001.  If the 
same trial procedure is used by the Trial Chamber in Case 002 as was used in Case 001, 
there is a very strong likelihood that the trial in Case 002 will run into more serious 
problems than only being unfocused, eliciting irrelevant evidence and being repetitious. 
 
Due to the comparatively limited time the Trial Chamber has had with the Case File as 
compared to the parties in Case 002, the Trial Chamber would be assisted by the parties 
leading substantive questioning.  The OCP, Defence and Civil Parties know their 
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respective cases and the proposed revised procedure allows them to present their cases.  
For example, the party which called a witness will know why it did so and be able to 
elicit the necessary information more efficiently if it substantively questions that witness 
first.  In Case 001, witnesses requested by the Defence were first questioned by the Trial 
Chamber, followed by the OCP, Civil Parties and the Defence, in that order.  Yet it was 
only when the Defence questioned the witness that the Trial Chamber was fully aware 
why that witness had been called.  The proposed revised procedure enables the parties to 
assist the Trial Chamber to determine the order the witnesses are called to give evidence 
so that the evidence is presented in the clearest and most coherent way.  This will help the 
Trial Chamber to focus on the key issues and avoid the problems faced in Case 001. 
 
 
f. The proposed revised procedure will allow the Trial Chamber to maintain 

control over the proceedings 
 
The proposed revised procedure will allow the Trial Chamber to maintain control over 
the proceedings.  For example, the Trial Chamber will still have discretion to choose 
witnesses from the list submitted by the parties.  The Trial Chamber will still open the 
questioning of the witnesses and can question a witness at any time during the period he 
or she is providing testimony.  The Trial Chamber will still determine whether the 
continued testimony of a witness is conducive to ascertaining the truth.  The Trial 
Chamber can still order additional investigations.  Although a departure from Rule 80 is 
necessary if the Trial Chamber adopts the proposed revised procedure, this would show 
merely that the Rules are, like the ICC’s and ad hoc tribunals’ Rules of Procedure and 
Evidence, a work in progress; rules are fine tuned and adjustments made to fit particular 
circumstances while remaining faithful to the essential nature of the institution and its 
constitutive instruments. 
 
Request for an Expedited Stay on the Order 
 
A procedural defect exists as the Order – which adheres to Rule 80 – reverses the burden 
of proof, violates Mr. IENG Sary’s right to be presumed innocent, privilege against self-
incrimination, and right to equality of arms.  The Order requires the Defence to submit its 
list of proposed witnesses within 30 days.  This deadline impacts upon Mr. IENG Sary’s 
fundamental fair trial rights.  An expedited Stay is therefore necessary to protect the fair 
trial rights of Mr. IENG Sary.  If a Stay is not granted and there are no subsequent 
changes to the Order, Mr. IENG Sary will lose some, if not all, time to submit an 
additional witness list.  This will deny Mr. IENG Sary adequate facilities to prepare his 
defence and result in an inequality of arms with the OCP, who would have had the full 
time allocation to prepare its witness and document lists.  A Stay of the Order as 
applicable to the Defence is necessary until the resolution of this matter. 
 
 
Essence of submission 
 
The procedures used in Case 001 and in ordinary Cambodian courts are unworkable and 
impractical for Case 002 as they will: a. shift the burden of proof from the OCP in 



 6

violation of Rule 87(1); b. violate Mr. IENG Sary’s right to be presumed innocent; c. 
violate Mr. IENG Sary’s privilege against self-incrimination or deny Mr. IENG Sary 
adequate facilities for the preparation of his defence; and d. result in an inequality of 
arms between the Defence and the OCP.  In order to assist the Trial Chamber, the 
Defence set out a proposed revised procedure (see attached Annex) which remedies these 
problems yet maintains the Trial Chamber’s overall control over the proceedings. 


