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PROPOSED REVISED PROCEDURE 
 

A. Overall proposed revised procedure 
1. In accordance with Rule 89bis(1), the President shall declare the substantive 

hearing open; 

2. In accordance with Rule 89bis(1), the President shall order the Greffiers to read the 

counts against the Accused and may order the Greffier to read the factual analysis 

in the Indictment; 

3. In accordance with Rule 89bis(2), before any Accused is called for questioning, the 

Co-Prosecutors may make a brief opening statement of the charges against the 

Accused; 

4. In accordance with Rule 89bis(2), the Accused(s) or their lawyers may respond 

briefly; 

5. Within the discretion of the Trial Chamber afforded by Rule 91(1), the OCP 

presents its evidence by calling its witnesses and presenting its documents; 

6. Within the discretion of the Trial Chamber afforded by Rule 91(1), the Civil Parties 

present their claim; 

7. Each Accused presents his or her evidence, calls his or her witnesses and presents 

his or her documents, if they so wish.1 

8. In accordance with Rule 94(1), after examining all the evidence, the President of the 

Chamber shall call successively upon the following persons to make closing 

statements: 1. Civil Party Lead Co-Lawyers; 2. the Co-Prosecutors; 3. the Lawyers 

for the Accused; and 4. the Accused; 

9. In accordance with Rule 94(2), the Civil Party Lead Co-Lawyers and the Co-

Prosecutors may make rebuttal statements; then 

10. In accordance with Rule 94(3), each of the Accused and his or her Lawyers shall be 

entitled to make a final statement. 

                                                                                                 

1 Although Rule 90 contemplates the questioning of an Accused, it does not specify where in the order of 
the proceedings during trial each Accused is to give his or her evidence, if they so wish.  The Accused have 
discretion whether to give evidence at all. Rule 21(1)(d) states: “at every stage of the proceedings [the 
Accused] shall be informed of his/her right to remain silent.” 
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Commentary: 
Adherence to Rules 85(1) ensures that The Trial Chamber maintains overall control of the trial procedure.  
However, pursuant to the Rules, the burden of proof rests with the OCP to prove an Accused’s guilt beyond 
reasonable doubt (Rule 87(1)).  This is an important departure from ordinary Cambodian criminal 
procedure which has direct ramifications on how the examination of witnesses should be best conducted.   
 

B. Submitting lists of witnesses and lists of evidence to the Trial 
Chamber  

 
The submission of lists of witnesses and lists of evidence shall take place as follows: 

1. In accordance with Rule 80(1), the Co-Prosecutors shall submit to the Trial 

Chamber a list of the witnesses and experts they intend to summon fifteen days 

from the date the Indictment becomes final; 

2. In accordance with Rule 80(2), where the Civil Parties wish to summon any 

witnesses who are not on the list provided by the Co-Prosecutors, they shall submit 

an additional list to the Trial Chamber within fifteen days from notification of the 

OCP’s list; 

3. In accordance with Rule 80(3), the Trial Chamber may order the OCP and Civil 

Parties, prior to the initial hearing, to provide a summary of the facts each witness is 

expected to testify upon, the points of the Indictment to which each witness is 

expected to testify, including the exact paragraph/s and the specific count/s, and the 

estimated length of time required for each witness to testify; 

4. In accordance with Rule 80(3), the Trial Chamber may order the OCP and Civil 

Parties, prior to the initial hearing, to provide lists of exhibits they intend to offer in 

the case, containing a brief description of their nature and contents, lists of new 

documents which they intend to put before the Chamber with a brief description of 

their contents and lists of documents already on the Case File, appropriately 

identified, which they intend to put before the Chamber; then 

5. Departing from Rules 80(2) and 80(3), only following the end of the OCP’s and 

Civil Parties’ cases should the Accused, within a reasonable period of time to be 

determined by the Trial Chamber, submit his or her list of witnesses and evidence to 

the Trial Chamber in accordance with the rest of the criteria set out in Rules 80(2) 

and 80(3). 
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Commentary: 
Strict adherence to Rules 80(2) and (3) as they are currently drafted would a. shift the burden of proof from 
the OCP to Mr. IENG Sary; b. violate Mr. IENG Sary’s right to be presumed innocent; c. his right to an 
equality of arms with the OCP; and d. his privilege against self-incrimination or right to adequate time and 
facilities for the preparation of his Defence.  See Motion, paras. 19-25. 
 

C. Questioning witnesses during trial  
 

The Trial Chamber maintains overall control over the order in which witnesses are 

called,2 and questioned.3  The party who called the witness shall lead that witness.  The 

other parties shall have the opportunity to cross-examine that witness.  If two parties have 

requested the same witness, the witness will heard by the first party presenting its case at 

trial.  The examination of witnesses shall take place in the following order: 

1. In accordance with Rule 91(2), the Trial Chamber shall ask preliminary questions to 

the witness and can intervene with questions to the witness at any time during the 

presentation of his or her evidence.  The preliminary questions can be general 

questions such as the witness’s name, date of birth and occupation; 

2. The party who is presenting its case at the time, and therefore requested the witness, 

should question that witness first; 

3. Unless it is a Defence witness, the Defence should question the witness after the 

OCP and Civil Parties have questioned the witness; 

4. The Trial Chamber should question the witness; then 

5. If necessary, the OCP and Defence should be able to ask questions as a result of the 

questioning from the Trial Chamber, with the Defence having leave to question last. 

Commentary: 
The pattern of direct examination, cross examination and re-direct examination that is familiar in 
“adversarial” systems is not present in Civil Law proceedings.  “Adversarial” procedure is less judge-
driven than traditional Civil Law litigation.  This means that the parties are expected to be more actively 
participatory in eliciting information from witnesses, both during direct examination (i.e. questioning posed 
by the party that called the witness, which is generally not permitted to be leading) and cross examination 
(i.e. questioning posed by the parties that did not call the witness, which generally may be leading). The 
judge, of course, remains in control of the proceedings and when necessary and appropriate will intervene 
to ask questions which may be deemed necessary for the case.  This means that using his or her inherent 
judicial discretion, a Trial Chamber judge may consider it appropriate to: 

                                                                                                 

2 Rule 91(1) states: “The Chamber shall hear the Civil Parties, witnesses and experts in the order it 
considers useful.” 
3 Rule 91bis states: “The President of the Trial Chamber shall determine the order in which the judges, the 
Co-Prosecutors and all the other parties and their lawyers shall have the right to question the Accused, the 
witnesses, experts and Civil Parties.” 
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 refrain from intervening during the questioning of a witness unless seeking to clarify the questions 

being asked and the answers being given.  The Trial Chamber judge may view his or her role 
asking questions as not being to assist the OCP prove its case beyond reasonable doubt, or to assist 
the Defence in showing that the OCP is unable to prove its case beyond reasonable doubt.  Under 
the Rules, the burden of proof rests solely with the OCP; 

 pay particular attention to questions put by the parties’ lawyers, as well as the witness’s answers 
when assessing the totality of the evidence.  In an adversarial system, during cross examination, 
the totality of the evidence is derived from both Counsel’s leading questions, which form the basis 
of a narrative, and the witness’s answer, which will either confirm or deny Counsel’s narrative;  

 generally, limit cross-examination to the subject matter of direct examination and matters affecting 
the credibility of the witness.  In practice, this would act as a limiting factor on the ability of the 
cross-examiner to ask questions regarding matters outside the scope of the direct 
examination.  However, the Trial Chamber may, exercising its discretion, wish to permit the cross-
examiner to inquire into matters beyond the scope of the direct examination.   In such 
circumstances, the cross-examiner would generally be required to treat the witness as his or her 
own, i.e. he or she would be limited to asking the questions that would be permitted on direct 
examination.  Most importantly, this means he or she may not ask leading questions.  When 
confronted with a situation where it is necessary to go beyond the scope of the direct examination, 
the direct examiner should be required to support his or her application with cogent reasons; 

 in the event he or she considers a question or a line of questioning impermissible, best practice 
would indicate that a Trial Chamber judge would ask the cross-examiner to explain his or her 
reasoning for asking the question or line of questioning, so that in the event of an appeal, there is a 
record reflecting that the cross-examiner’s reasons are the Trial Chamber’s basis for its ruling. 

 

 


