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Summary of Steps the Defence Has Taken Upon Learning that Judge Nil Nonn has 
Purportedly Admitted to Taking Bribes 

 

On 17 September 2010, the Defence attempted to file an Application to Disqualify Judge 

Nil Nonn because Judge Nil Nonn purportedly admitted to documentary filmmaker 

Amanda Pike that as a matter of practice he accepted gratuities from grateful litigants 

(effectively bribes) in cases over which he presided while serving as the President of the 

Provincial Court in Battambang.  Ms. Pike reported in an article (available at:  

http://www.pbs.org/frontlineworld/stories/cambodia/diary04.html): 

 

We talk with Judge Nil, who says that he’s upset by people’s lack of 
faith in the justice system. He laments that he often has to defend his 
profession to friends.  He admits that, yes, he does take bribes – of 
course – but only after a case is over.  After all, he earns only $30 a 
month, not nearly enough to provide for his family.  What else, he 
asks with that toothy grin, is he supposed to do? 

 

The Defence attempted filed a Request for Investigative Action along with this 

Application, to request the Trial Chamber to obtain the actual video footage where Judge 

Nil Nonn is alleged to have made this incriminating admission.  The Defence attempted 

to file the Application and Request as soon as the Rules permitted the Trial Chamber to 

access the Case File, due to the Defence’s obligation of due diligence.  The Defence did 

not wish there to be any delays in the start of a trial, which could occur if it did not file as 

soon as possible. All members of the Trial Chamber must be equally prepared for the 

start of a potential trial.  According to Rule 34(10), if a judge is disqualified, a reserve 

judge may be appointed to take the judge’s place.  According to Article 11 new of the 

Establishment Law, however, reserve Cambodian judges may continue to perform their 

regular duties in their respective courts.  The reserve Cambodian judge is not expected to 

spend full time preparing for a possible trial in Case 002 while sitting full-time as a 

regular judge.  Time for advance preparation may be lost if the application to disqualify 

Judge Nil Nonn is not filed until the initial hearing. For more information about both of 

these filings, please see their summaries on this website. 

 

On 28 September the Defence was informed by the Trial Chamber Greffiers that it would 

neither accept nor consider – at this time – the Application to Disqualify Presiding Trial 

Chamber Judge Nil Nonn or the related Request for Investigative Action.  The reasoning 

offered was that the filings had a wrong case number and that the Trial Chamber was not 

yet seized with Case 002.   

 

Since these filings were not even placed on the Case File – thus giving the impression 

that nothing was ever filed, on 29 September 2010 the Defence attempted to send a letter 

to the Trial Chamber Judges and Greffiers. 

 

In the letter, the Defence first explained that it considered that the Application and 

Request were not defective due to the use of Case Number 002/17-09-2010-ECCC/TC.  It 

has been the practice with other disqualification applications to use the date the 
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application was filed as the case number.  Suffice it to say, the Application and Request, 

had the Trial Chamber truly wished to deal with this matter, could and should have been 

accepted under the well known principle falsa nominatio non nocet.   

 

The Defence next asked for information as to whether the Trial Chamber currently has 

access to Case 002 and if so, under what authority.  The Defence submitted that if the 

Trial Chamber has authority to access Case 002, as it should have pursuant to Rule 69(3), 

it must also have authority to deal with our Application and Request.  It is oxymoronic 

for the Trial Chamber to claim that there is no authority to deal with the disqualification 

of Presiding Judge Nil Nonn over alleged public admissions of bribe–taking while at the 

same having access to the Case File for preparation – a matter, which, axiomatically 

makes the Application for Disqualification ripe.  For more information about this letter, 

please see its summary on this website. 

 

Along with the letter to the Trial Chamber Judges and Greffiers, the Defence also sent a 

letter to the Office of Administration on the same date.  The Defence explained that the 

Trial Chamber’s failure to accept the Application for Disqualification and the Request for 

Investigative Action impacts Mr. IENG Sary’s right to a defence and it improperly 

interferes with the proper functions of the Court Management Section.  This is because 

when a filing is rejected, it is not given a document number or an ERN, it is not placed on 

the Case File, and it may not be referred to or relied upon in future proceedings.  When 

filings are rejected by the Greffiers, it is as if they never exist.  This prevents us from 

making a record, which is vital to the effective exercise of Mr. IENG Sary’s right to a 

defence.  The appropriate procedure would be to place all filings on the Case File, and 

then allow the respective chamber to determine whether to admit them or reject them as 

inadmissible before deciding on their merits.  This would allow future decision-makers to 

understand what filings have been made by the parties and why they were admitted or 

rejected.   

 
In this letter, the Defence also requested that the Office of Administration request the 

videotaped interview between Judge Nil Nonn and Amanda Pike and Judge Nil Nonn’s 

signed release form.  This request would allow Judge Nil Nonn to clear his name if in fact 

he never participated in this interview or never made the admission to accepting bribes. 

If, however, it turns out that Judge Nil Nonn did make these statements, it will be most 

efficient to have this information available to the Trial Chamber expeditiously so the 

application for disqualification can proceed without undue delay or interference with the 

anticipated trial proceedings.  A full copy of this letter is available on this website. 

 

On 1 October 2010, the Trial Chamber Greffiers returned the letter that the Defence had 

attempted to file with the Trial Chamber.  The Greffiers stated that they could not place 

our letter on the Case File as the Trial Chamber was not yet seized with the case.  A full 

copy of this letter is available on this website. 

 

On 1 October, the Defence sent another letter to the Office of Administration to let it 

know of this incident, which is just another example of the problems the Defence detailed 

in the previous letter.   
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On 1 October 2010, the Defence also filed a motion to the Pre-Trial Chamber requesting 

it to exercise its inherent power to forbid the Trial Chamber from accessing the Case File 

for the purpose of advance preparation until it is seized with the case.  If the Trial 

Chamber has no standing at this time to deal with the issue of whether Judge Nil Nonn 

must be disqualified because it is not seized with the case, it cannot be allowed to access 

the Case File for the purpose of advance preparation for trial as this would endanger the 

integrity of the proceedings. For more information about this request, please see its 

summary on this website. 

 

On 16 November 2010, the Pre-Trial Chamber issued a decision on the Defence request 

to forbid the Trial Chamber from accessing the Case File.  It found that the request was 

inadmissible because the Pre-Trial Chamber did not have jurisdiction to decide on the 

merits of the application for disqualification or the request for investigation and the 

Defence did not demonstrate that Judge Nil Nonn’s access to the Case File would risk 

compromising the proceedings.  A full copy of this Decision is available on the ECCC 

website. 

 

On 16 December 2010, the Office of Administration responded to the Defence.  It stated, 

among other things, that “[w]e appreciate and duly note your concerns regarding the use 

of greffiers and the practice of placing documents on the case file and have referred these 

to the relevant Chamber for consideration under whose judicial purview these issues fall.  

Regarding the request to obtain a copy of the film which constitutes a request for 

investigative action, we would suggest that is more properly addressed to the relevant 

ECCC Chamber.” A full copy of this letter is available on this website. 

 

On 13 January 2011, the Pre-Trial Chamber issued its Decision on IENG Sary’s Appeal 

against the Closing Order, in which it ordered Mr. IENG Sary “to be sent to trial as 

provided in the Closing Order being read in conjunction with this decision.”   

 

Since the Trial Chamber is now seized with the Case File, on 14 January 2011, the 

Defence re-filed its Application to Disqualify Judge Nil Nonn and the related Request for 

Investigative Action. 

 

 


