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Summary of Ieng Sary’s October 2010 Appeal Against Extension of Provisional 

Detention, 22 October 2010 

 

On 22 October 2010, the Defence filed an Appeal against the Closing Order’s Extension 

of Mr. IENG Sary’s provisional detention. This was necessary because the OCIJ failed to 

comply with the requirement in Rule 68 that extension of provisional detention must be 

ordered by a specific, reasoned decision, and even if the Closing Order is considered to 

contain a specific, reasoned decision ordering the extension of Mr. IENG Sary’s 

detention, his detention must not be extended because the OCIJ erred in finding that the 

extension of detention was necessary.  Detention is not necessary to ensure Mr. IENG 

Sary’s presence at trial, to protect the security of Mr. IENG Sary, or to preserve public 

order. 

 

Rule 68 clearly states that the issuance of a Closing Order puts an end to provisional 

detention unless the OCIJ sets out a “specific, reasoned decision” in the Closing Order 

explaining how the conditions for ordering detention under Rule 63 are still met.  The 

OCIJ failed to do this.  The portion of the Closing Order dealing with the extension of 

detention is only three paragraphs long and does not give a reason decision as to why 

detention remains necessary.  The Closing Order does refer to prior reasoning, but only in 

the most general sense and it does not explain why provisional detention remains 

necessary when considering the passage of time.  Simply listing three of the five grounds 

for provisional detention under Rule 63(3) is not enough to constitute a specific, reasoned 

decision as to why Mr. IENG Sary must remain in detention.   

 

Detention is not necessary to ensure Mr. IENG Sary’s presence at trial 

The OCIJ has erred by failing to fully consider the situation that exists at this time: Mr. 

IENG Sary is 86 years of age.  He has serious health problems which greatly limit his 

mobility.  He can hardly walk, let alone flee.  His wife, Ms. IENG Thirith remains in 

custody.  He has stated in past conditions of detention hearings that he wishes to be able 

to comfort her when she cries.  He could hardly be expected to flee the country and leave 

her.  Should the Pre-Trial Chamber find that measures are necessary to ensure Mr. IENG 

Sary’s presence at trial, less restrictive measures than detention, such as house arrest, 

should be imposed. 

Detention is not necessary to protect the security of Mr. IENG Sary 

The OCIJ has provided no recent reasoning as to why it finds that detention is necessary 

to protect Mr. IENG Sary’s security.  There are many measures, such as employing 

security guards, which could alleviate this concern.  The OCIJ has not explained why 

measures could not be taken which are less restrictive than detention, given that Mr. 

IENG Sary enjoys the presumption of innocence and does not feel that detention is a 

necessary measure to protect his safety. 

Detention is not necessary to preserve public order 

The OCIJ and Pre-Trial Chamber previously found that Mr. IENG Sary’s detention is 

necessary to preserve public order.  Conditions have now changed because Duch has 
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been sentenced and Mr. NUON Chea, Mr. KHIEU Samphan, Mr. IENG Sary, and Ms. 

IENG Thirith have all been indicted.  The public has been assured that the judicial 

process is functioning and Cambodian society has been able to learn about the past and 

begin the healing process.  Public order will not be shattered by the release of Mr. IENG 

Sary, because the public is aware that the trial is scheduled to begin early next year and 

has seen that perpetrators of crimes during the Khmer Rouge period, such as Duch, have 

been punished. 


