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Introduction 

On 4 October 2010, the Defence submitted a Reply to the Office Co-Prosecutor’s 
(“OCP”) Observations to the Defence’s Request for an extension of page limit to appeal 
the Closing Order.  Although on 1 October 2010 the Pre-Trial Chamber granted the 
Defence’s request for an extension of pages – thus making the matter moot – the scope of 
the OCP’s Observations required the Defence to reply.   

 
Background 
 
 
The Defence made the Request on the grounds that the Closing Order raises several 
complex jurisdictional issues and these cannot substantively be addressed in 30-pages.  
The OCP’s Observations did not solely address the issue of whether the page extension 
should be granted.  The OCP further attempted to address the admissibility of the Appeal 
in stating: a. “the PTC has not confirmed in what circumstances such an appeal [a 
decision confirming jurisdiction] would be admissible;” b. “if jurisdictional issues 
intended to be raised by an Appellant have been previously confirmed by the Co-
Investigating Judges and the Appellant has chosen not to appeal that jurisdictional issue 
at the earlier stage they are consequently barred from raising such issues now;” c. “Ieng 
Sary had 30 days [from being charged] to challenge these jurisdictional decisions before 
the PTC;” and d. “the PTC and Trial Chamber have extensively ruled on different 
occasions on all these issues.” 

 
Summary of Arguments 
 
The OCP attempted to influence the Pre-Trial Chamber as to what amounts to a 
jurisdictional issue.  This is outside the scope of observations to the page limit of a 
document and should not be taken into account by the Pre-Trial Chamber.  Any issue 
which the OCP wishes to raise regarding the Defence’s jurisdictional challenges should 
be stated in a response to the Defence’s Appeal, should the OCP choose to respond to the 
Defence’s appeal of the Closing Order.  
 
The OCP stated, “the PTC has not confirmed in what circumstances such an appeal [a 
decision confirming jurisdiction] would be admissible.”  If this argument is to be 
followed, due diligence dictates that everything which could count as a jurisdictional 
challenge must be argued and therefore more pages are necessary. 
 
The OCP erred in stating “if jurisdictional issues intended to be raised by an Appellant 
have been previously confirmed by the Co-Investigating Judges and the Appellant has 
chosen not to appeal that jurisdictional issue at the earlier stage they are consequently 

 1



 2

barred from raising such issues now.”  The Pre-Trial Chamber has found that the Defence 
may appeal if the Closing Order confirms the jurisdiction of the ECCC.  The Closing 
Order confirms the jurisdiction of the ECCC and is therefore is subject to appeal. 
 
Previous jurisdictional challenges have been made by the Defence and have been met 
with a note from the OCIJ Greffier stating that the OCIJ will take due consideration of 
the submissions as part of the full legal analysis that will be included in the Closing 
Order.  Therefore, the OCIJ order to these jurisdictional challenges is the Closing Order.  
Hence, now is the time to appeal these jurisdictional challenges as no order on these 
jurisdictional challenges has been rendered at any earlier stage.   
 
The OCP interpreted Rule 75(3) so that Mr. IENG Sary has 30 days from being charged 
to challenge jurisdictional issues before the Pre-Trial Chamber.  The OCP’s interpretation 
is inconsistent with that of the OCIJ, which has specifically stated to most of the 
jurisdictional challenges raised by the Defence that it will take due consideration of them 
at the Closing Order.  The OCP’s interpretation of Rule 75(3) demonstrates a complete 
lack of respect for the rights of the Accused.  On 14 November 2007, Mr. IENG Sary had 
just been charged, brought into detention, and was in no way afforded, within 30 days of 
being charged, adequate time and facilities to prepare such complex legal challenges.   
 
The OCP erred in stating that Pre-Trial Chamber and the Trial Chamber have extensively 
ruled on different occasions on jurisdictional issues.  The Pre-Trial Chamber has not 
ruled on these issues as the matters have not come before it.  Indeed, the Pre-Trial 
Chamber effectively deferred the Defence’s appeal on command responsibility to an 
appeal of the Closing Order when it held that if the Closing Order confirms the 
jurisdiction of the ECCC over Command Responsibility, the Charged Person may appeal 
the Closing Order.   
 
The Trial Chamber has not extensively ruled on these issues.  The defence in Case 001 
only made very limited challenges to the jurisdiction of the ECCC and therefore the Trial 
Chamber was denied an extensive and necessary debate on the jurisdictional issues 
surrounding the ECCC.  The Trial Chamber was even not seized with the jurisdictional 
issues of genocide, ne bis in idem or Mr. IENG Sary’s Royal Pardon and Amnesty.  Only 
if and when the Trial Chamber becomes seized with Case 002 will it have the opportunity 
to extensively hear and rule upon the jurisdictional issues facing the ECCC. 

 
Essence of application 
 
The OCP in its Observations – inappropriately – took the opportunity to influence the 
Pre-Trial Chamber as to the admissibly of the Appeal.  This was outside the scope of 
observations to a page extension request and should not be taken into account by the Pre-
Trial Chamber.  The Defence replied to these newly raised arguments and to make its 
record as part of its due diligence obligations. 


