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Summary of Letter to the Trial Chamber Judges and Greffiers Concerning the 

Confidential Memorandum of 28 September 2010 the Defence Received Regarding 

its Application to Disqualify Judge Nil Nonn and Request for Investigative Action, 

29 September 2010 

 

On 28 September the Defence was informed by the Trial Chamber Greffiers that it would 

neither accept nor consider – at this time – the Application to Disqualify Presiding Trial 

Chamber Judge Nil Nonn and related Request for Investigative Action.  The reasoning 

offered was that the filings had a wrong case number and that the Trial Chamber was not 

yet seized with Case 002.   

 

Since these filings were not even being placed on the Case File – thus giving the 

impression that nothing was ever filed, on 29 September 2010 the Defence sent a letter to 

the Trial Chamber Judges and Greffiers. 

 

The Defence first explained that it considered that the Application and Request were not 

defective due to the use of Case Number 002/17-09-2010-ECCC/TC.  It has been the 

practice with other disqualification applications to use the date the application was filed 

as the case number.  Suffice it to say, the Application and Request, had the Trial 

Chamber truly wished to deal with this matter, could and should have been accepted 

under the well known principle falsa nominatio non nocet.  Choosing to reject these 

submissions on the supposed technicality that the Case Number was off – especially 

when there is no other case besides Case 002 that the Application and Request could be 

referring to since Case 001 is now on appeal – leads to the perception that on this very 

important issue the Trial Chamber would prefer to engage in tactical maneuvering rather 

than substantive legal work.  

 

The Defence next asked for information as to whether the Trial Chamber currently has 

access to Case 002 and if so, under what authority.  The Defence submitted that if the 

Trial Chamber has authority to access Case 002, as it should have pursuant to Rule 69(3), 

it must also have authority to deal with our Application and Request.  It is oxymoronic 

for the Trial Chamber to claim that there is no authority to deal with the disqualification 

of Presiding Judge Nil Nonn over alleged public admissions of bribe–taking while at the 

same having access to the Case File for preparation – a matter, which, axiomatically 

makes the Application for disqualification ripe.  The Defence filed its Application as 

soon as the Trial Chamber had access to the Case File in part because all members of the 

Trial Chamber must be equally prepared for the start of a potential trial.  According to 

Rule 34(10), if a judge is disqualified, a reserve judge may be appointed to take the 

judge’s place.  According to Article 11 new of the Establishment Law, however, reserve 

Cambodian judges may continue to perform their regular duties in their respective courts.  

The reserve Cambodian judge is not expected to spend full time preparing for a possible 

trial in Case 002 while sitting full-time as a regular judge.  Time for advance preparation 

may be lost if the application to disqualify Judge Nil Nonn is not filed until the initial 

hearing.  In the interests of justice this matter must be resolved expeditiously.    
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The Defence explained that the handling of this matter which calls into question the 

integrity of not only Presiding Judge Nil Nonn but all other members of the Trial 

Chamber and the ECCC as a judicial institution (Judges have an ethical obligation not to 

sit on a case where the proceedings are tainted or where fellow members of the Chamber 

are morally and ethically ill-suited) is unwise and counterproductive.  This matter can 

neither be wished away nor conveniently swept under the carpet.  An ostrich-like tactic 

by the Trial Chamber is not only unbecoming of the model court the ECCC is expected to 

be for Cambodia, but it is also hopelessly ineffectual.   

 

Finally, the Defence questioned the need to keep such non-confidential matters 

confidential; doing so leads to the appearance that the Trial Chamber is attempting to 

cover up this matter, which should be addressed in an open and transparent manner.   

 

The current practice at the ECCC of suppressing Defence filings which may be 

embarrassing or which call into question the legitimacy and judiciousness of acts and 

decisions of the judges, all under the fig leaf that these are necessary measures to protect 

the supposed confidentiality and integrity of the investigation or judicial decision-making 

process, must be discontinued without exception.  To allow non-confidential issues to be 

debated behind closed doors not only deprives Mr. IENG Sary of a fair and public trial 

but also deprives Cambodia of a demonstration of how complex trials for the most 

serious crimes can be conducted openly and transparently. 

 


