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Re: Problems placing filings on the Case File and our recent Application to 

Disqualify Judge Nil Nonn and Request for Investigative Action 

& 

Request to facilitate in obtaining the material sought from filmmaker 

Amnda Pike on behalf of the ECCC so as to expedite the potential 

disqualification of Judge Nil  Noon and not to delay the trial proceedings 

 

Dear Messrs Kranh and Rosandhaug,  

 

We write to bring your attention to two matters of concern.   

 

Problems Placing Filings on the Case File 
First, on 27 September 2010, we attempted to file a motion to the Pre-Trial Chamber to compel 

Co-Investigating Judge Lemonde to provide clarification and disclosure regarding his remarks 

at the OCIJ press conference on 16 September 2010.   Yesterday, on 28 September 2010, this 

filing was returned to us by the Pre-Trial Chamber Greffiers as deficient, on the grounds that 

the “Pre-Trial Chamber has jurisdiction to consider applications and appeals as contemplated 

by the Internal Rules.  The Motion is not an application or appeal which the Pre-Trial Chamber 

has jurisdiction to consider.”
1
  On 17 September 2010, we attempted to file an application to 

disqualify the Presiding Trial Chamber Judge, Judge Nil Nonn, and a related request for 

investigative action.  Yesterday, on 28 September, 2010, these filings were also returned to us 

as deficient, on the grounds that 1) our application for disqualification and request for 

Investigative action were defective as the case number used does not exist; 2) the Trial 

Chamber is not seized with Case 002; and 3) the Trial Chamber Greffiers are “currently in no 

position to place the documents” in the Case File.
2
   

 

We wish to bring to your attention that this practice of rejecting filings impacts Mr. IENG 

Sary’s right to a defence and it improperly interferes with the proper functions of the Court 

Management Section.  This is because when a filing is rejected, it is not given a document 

number or an ERN, it is not placed on the Case File, and it may not be referred to or relied 

                                                 
1 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Notice of Deficient Filing, 27 September 2010.  
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 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Memorandum from the Trial Chamber Greffiers, Response to 

Request of IENG Sary Defence team to File Documents in Case File, 28 September 2010.  
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upon in future proceedings.  When filings are rejected by the Greffiers, it is as if they never 

exist.  This prevents us from making a record, which is vital to the effective exercise of Mr. 

IENG Sary’s right to a defence.  The appropriate procedure would be to place all filings on the 

Case File, and then allow the respective chamber to determine whether to admit them or reject 

them as inadmissible before deciding on their merits.  This would allow future decision-makers 

to understand what filings have been made by the parties and why they were admitted or 

rejected.  We note that this is not the first time we have brought this matter to your attention.
3
  

This issue has arisen in the past, but no uniform resolution to the problem has been 

forthcoming.  It is within your authority to consult with the Chambers concerning this practice, 

pursuant to Rule 10(2).
4
 

 

Request Concerning our Application to Disqualify Judge Nil Nonn 
Second, we wish to make a request concerning a related matter.  As discussed above, we 

recently filed an application to disqualify Judge Nil Nonn and a related request for 

investigative action.  We made these filings because Ms. Amanda Pike, a documentary 

filmmaker from the United States, has reported that Judge Nil Nonn (during a videotaped 

interview) admitted accepting bribes, while he has reportedly denied that he ever made such an 

admission or was ever even interviewed by Ms. Pike.  We filed our application as soon as the 

Trial Chamber had access to the Case File in part because all members of the Trial Chamber 

must be equally prepared for the start of a potential trial.  According to Rule 34(10), if a judge 

is disqualified, a reserve judge may be appointed to take the judge’s place.  According to 

Article 11 new of the Establishment Law, however, reserve Cambodian judges may continue to 

perform their regular duties in their respective courts.  The reserve Cambodian judge is not 

expected to prepare full time for a possible trial in Case 002 while sitting as a regular judge.  

Time for advance preparation may be lost if the application to disqualify Judge Nil Nonn is not 

filed until the Trial Chamber becomes seized with the case.  In the interests of justice this 

matter must be resolved expeditiously. 

 

We request that you follow up this matter by requesting the videotaped interview and Judge 

Nil Nonn’s signed release form from Ms. Pike.  We enclose her contact details herein. We 

understand that this cannot take the form of a formal order, but would rather be a simple 

request.  We believe that Ms. Pike should be amenable to such a request since it would come 

from the ECCC as opposed to from one of the parties.  This request would allow Judge Nil 

Nonn to clear his name if in fact he never participated in this interview or never made the 

admission to accepting bribes as Ms. Pike claims in her article, which, incidentally, continues 

to be accessible to the public in her web site available on the Frontline/World website at: 

http://www.pbs.org/frontlineworld/stories/cambodia/diary04.  If, however, it turns out that 

Judge Nil Nonn did make these statements, it will be most efficient to have this information 

                                                 
3 See, e.g., Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Letter to Kranh Tony and Knut Rosandhaug, 

Improper intervention by the Co-Investigating Judges into the judicial functions of the Court Management 

Section, 3 September 2010. 
4
 Rule 10(2) states, “The Director and Deputy Director of the Office of Administration, in the execution of their 

functions, may make oral or written representations to the Co-Prosecutors, the Co-Investigating Judges or the 

Chambers on any issue arising in the context of a specific case which affects or may affect the discharge of such 

functions, including that of implementing judicial decisions, with notice to the parties where necessary.”  Further, 

Rule 10(4) states, “The Greffiers of the Office of the Co-Prosecutors, the Office of Co-Investigating Judges and 

the Chambers shall liaise with the Office of Administration to ensure that the original case file records and an 

electronic version are maintained by the Office of Administration. All original case file records shall be stored 

centrally under environmentally controlled conditions, in any room of the ECCC with sufficient security 

conditions.” (Emphasis added). 
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available to the Trial Chamber expeditiously so the application for disqualification can proceed 

without undue delay or interference with the anticipated trial proceedings.  

 

The request for the video footage and Judge Nil Nonn’s release form to Ms. Amanda Pike 

should be directed to her legal representative, John Keker, at: 

 

Keker & Van Nest 

710 Sansome Street 

San Francisco, CA 94111 

USA 

Phone: +1 (415) 391-5400 

Fax: +1 (415) 397-7188 

Email: jkeker@kvn.com 

 

Respectfully submitted, 

 

 

 

 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  

 


