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Summary of IENG Sary’s Motion to Compel International Co-Investigating Judge 

Lemonde to Provide Clarification and Disclosure Regarding his Remarks at the 

OCIJ Press Conference on 16 September 2010 Announcing the Issue of the Closing 

Order, 27 September 2010 

 

Introduction 

 

On 27 September 2010, the Defence moved the Pre-Trial Chamber to compel 

International Co-Investigating Judge Lemonde to provide clarification and further 

disclosure regarding his remarks at the OCIJ press conference on 16 September 2010 

which announced the issue of the Closing Order (“Requested Information”). The Defence 

further requested that these remarks be placed on the Case File.  This Motion was made 

necessary because on 16 September 2010, Judge Lemonde acknowledged certain flaws in 

the conduct of the OCIJ’s investigation of crimes allegedly committed by Mr. IENG 

Sary.   

 

Background 

 

On 16 September 2010, at the press conference announcing the Closing Order, 

International Co-Investigating Judge Lemonde remarked on the conduct of the 

investigation in Case 002 (“Judge Lemonde’s Remarks”).  When asked whether he felt 

the judicial investigation in Case 002 was complete, Judge Lemonde was quoted as 

replying: 

We were unable to obtain everything we wanted.  We were unable to hear 

certain witnesses.  This is no scoop.  We sometimes had problems in obtaining 

answers from governments to which we were asking questions. 

Summary of Motion 

 

a. Judge Lemonde’s Remarks reveal that the judicial investigation was flawed.  

The Requested Information is necessary, inter alia, to establish whether the 

OCIJ has fulfilled its obligation to seek and consider exculpatory evidence 

 

Judge Lemonde’s admission is much more than a “scoop.”  It constitutes evidence from 

the International Co-Investigating Judge that: a. the judicial investigation in Case 002 

was incomplete; b. the Closing Order does not include witness testimony that the OCIJ 

considers relevant to the judicial investigation; and c. the Closing Order does not include 

evidence from all States to which the OCIJ addressed questions.   

 

Without the benefit of the Requested Information, and based on Judge Lemonde’s 

Remarks, a clear inference may be drawn that the OCIJ again incorrectly applied the so 

called “principle of sufficiency,” concluding the judicial investigation once it had 

determined that there was sufficient evidence to indict the Charged Persons.  However, as 

the Defence has previously argued, there is no principle of sufficiency of evidence in a 
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Civil Law system.  The Pre-Trial Chamber has also found that such an interpretation of 

the OCIJ’s obligation to seek exculpatory evidence is wrong in law.   

 

Disclosure of the Requested Information is therefore necessary so that the Defence is able 

to establish whether the OCIJ has in fact fulfilled its obligations to:  a. accomplish all the 

acts deemed necessary to ascertaining the truth in relation to the facts set out in the 

Introductory and Supplementary Submissions; and b. seek and consider exculpatory 

evidence before concluding its investigation. 

 

b. The Requested Information is necessary to protect Mr. IENG Sary’s fair trial 

rights 

 

Without the benefit of the Requested Information, Mr. IENG Sary’s fundamental right to 

adequate time and facilities for the preparation of his defence risks prejudice from the 

flaws revealed in Judge Lemonde’s Remarks.  In Galstyan v. Armenia, the European 

Court of Human Rights held that “the facilities which everyone charged with a criminal 

offence should enjoy include the opportunity to acquaint himself for the purposes of 

preparing his defence with the results of investigations carried out throughout the 

proceedings.”  The Requested Information is necessary so that the Defence is able to 

acquaint itself fully with an adequate picture of the judicial investigation in Case 002. 

 

c. Disclosure of the Requested Information will be the most expeditious means for 

the Defence to assess the weight to be given to Judge Lemonde’s Remarks 

 

Mr. IENG Sary has the right to expeditious proceedings.   The most expeditious means 

for the Defence to identify the deficiencies in the investigation addressed in Judge 

Lemonde’s Remarks will be for the Pre-Trial Chamber to grant this Request.   

 

d. Judge Lemonde’s Remarks and the Requested Information must be placed on 

the Case File 

 

There are no caveats in the Closing Order to suggest the shortcomings in the judicial 

investigation discussed in Judge Lemonde’s Remarks.  Moreover, Judge Lemonde’s 

Remarks, made at a press conference, are not currently included on the Case File.  Since 

only evidence that is on the Case File may be referred to during trial proceedings, and 

may form the basis of the Trial Chamber’s Judgement,  failure to place Judge Lemonde’s 

Remarks on the Case File will, in light of the fact that they disclose the existence of 

potentially exculpatory evidence, result in an unfair trial in violation of Rule 21(1)(a).   

 

Essence of Motion 

The IENG Sary Defence through this submission requested the Pre-Trial Chamber to:  a. 

order Judge Lemonde to provide the Defence with clarification of the remarks he made 

on 16 September 2010 concerning flaws in the Case 002 judicial investigation; and b. 

order Judge Lemonde’s remarks to be added to the Case File.  The submission was made 

so that the Defence will be able to evaluate the nature and implications of these flaws and 

take further action if necessary. 
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Notice of Deficient Filing 

 

On 28 September 2010, the Greffier of the Pre-Trial Chamber served a Notice of 

Deficient Filing in respect of this Motion.  The Notice was filed because, according to the 

Greffier, the “Pre-Trial Chamber has jurisdiction to consider applications and appeals as 

contemplated by the Internal Rules.  The Motion is not an application or appeal which the 

Pre-Trial Chamber has jurisdiction to consider.” 

 

 


