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Summary of Application to Disqualify Judge Nil Nonn due to his Purported 
Admission that he has Accepted Bribes & Request for a Public Hearing or in the 
Alternative for Leave to Reply to any Submissions Presented by Judge Nil Nonn in 
Response to this Application, 17 September 2010 

 

Introduction 

 

The Defence filed an Application to Disqualify Judge Nil Nonn because Judge Nil Nonn 

purportedly admitted to documentary filmmaker Amanda Pike that as a matter of practice 

– with which he saw nothing wrong – he accepted gratuities from grateful litigants 

(effectively bribes) in cases over which he presided while serving as the President of the 

Provincial Court in Battambang.  Ms. Pike reported in an article (available at:  

http://www.pbs.org/frontlineworld/stories/cambodia/diary04.html): 

 

We talk with Judge Nil, who says that he’s upset by people’s lack of 
faith in the justice system. He laments that he often has to defend his 
profession to friends.  He admits that, yes, he does take bribes – of 
course – but only after a case is over.  After all, he earns only $30 a 
month, not nearly enough to provide for his family.  What else, he 
asks with that toothy grin, is he supposed to do? 
 

In June 2006, Judge Nil Nonn reportedly denied that he ever taken payments from the 

public or ever participated in an interview with Ms. Pike.  Later that same month, he was 

contacted by The Cambodia Daily reporters James Welsh (who presently is the Managing 

Editor) and Prak Chan Thul to comment on what Ms. Pike reported, i.e., that he had 

admitted to accepting money from litigants satisfied with his decisions.  Judge Nil Nonn 

responded, according to The Cambodia Daily article titled “Filmmaker: KR Judge Says 

He Accepted Cash,” of 10-11 June 2006 (available at: www.ki-

media.blogspot.com/2006/06/outrageous-ECC-dismisses-case-of-lying.html), “I don’t 

know. I don’t give information.”  The article further states: 

 

Amanda Pike, producer of ‘Cambodia: Pol Pot’s Shadow,’ wrote in an 
email received Friday that she had thoroughly reviewed all the tapes and 
transcripts of the interview with Nil Nonn. 
‘We interviewed Judge Nil Nonn on camera for an hour and 45 minutes on 
March 21, 2002 in Phnom Penh.  We filmed proceedings in his 
Battambang courtroom on April 12, 2002,’ Pike wrote. 
‘We also have Nil Nonn’s signed release form, in which he consents to be 
filmed for our documentary,’ she added. 
Pike said that during the interview she asked Nil Nonn if people ever 
offered him money to try to have their side win case [sic]. 
‘He answered: Yes, it happens to me as it does to others as well, but it is 
not through any effort on my part.  However, if after a trial people feel 
grateful to me and give me something, that’s normal I don’t refuse it.’ 
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According to Pike, Nil Nonn added: ‘I’ve settled the case for them and 
people feel grateful.  Living conditions these days are difficult for me.  But 
if you are talking about pressuring people for bribes – no.’ 

 

The Defence filed a Request for Investigative Action along with this Application, to 

request the Trial Chamber to obtain the actual video footage where Judge Nil Nonn is 

alleged to have made this incriminating admission.  In light of the Application and the 

related Request, the Defence requested that Judge Nil Nonn recuse himself from all 

matters related to Case 002 until a decision on the Application has been issued.  It also 

requested a public hearing, or in the alternative, leave to reply to any submissions made 

by Judge Nil Nonn in response to the Application.  The Application was filed as soon as 

the Rules permitted the Trial Chamber to access the Case File, due to the Defence’s 

obligation of due diligence. 

 

Summary of Arguments 

 

Rule 34 allows for any party to seek disqualification of a judge “in any case in which the 

Judge has a personal or financial interest or concerning which the Judge has, or has had, 

any association which objectively might affect his or her impartiality, or objectively give 

rise to the appearance of bias.”  Accordingly, judges must not only be independent and 

impartial, they must appear to be independent and impartial to an objective observer.  The 

test is not whether a member of the Office of the Co-Prosecutors or one of the Civil 

Parties would offer a bribe to Judge Nil Nonn in return for a favorable outcome at trial.   

 

The Defence explained that even if the remarks attributed to Judge Nil Nonn are viewed 

in the light most favorable to him, the acceptance of “gratuities” after a case is over (even 

without soliciting these gratuities) is a violation of Cambodian law and of the Cambodian 

Code of Judicial Ethics and creates the appearance of bias.  It could very well be the case 

that the best time for a litigant to offer a bribe or “gratuity” to a judge in order to achieve 

a desired outcome would be after the case is over.  Why offer money when the result one 

seeks is not yet certain?  It may make more sense to intimate to the judge that a gratuity 

will be forthcoming once a satisfactory result is achieved and only offer the gratuity after 

obtaining that result.  It also makes sense to rule in favor of the party who has the most to 

offer. 

 

Former ECCC spokesman Reach Sambath – now Chief of Public Affairs – has stated that 

the issue of Judge Nil Nonn’s corruption is irrelevant since Judge Nil Nonn “has already 

denied it and this happened long ago…. It doesn’t affect the tribunal.  This work is 

extraordinary.  Everything is very new.”  Reach Sambath also stated that the Cambodian 

judges “can have the opportunity to rebuild their reputation” through their work at the 

ECCC. 

 

The Defence expressed its disappointment that an ECCC spokesperson would downplay 

the issue in this matter and submitted that UNAKRT should have enquired into the issue 

of Judge Nil Nonn’s bribe-taking as soon as it first came to light.  The Defence explained 

that Judge Nil Nonn’s denial of taking bribes or that it happened “long ago” does not cure 
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the appearance of dependence and partiality created by his alleged egregious past 

conduct.   

 

The Defence explained that issue is not whether Judge Nil Nonn is biased against Mr. 

IENG Sary.  Neither is the question whether he might bring an impartial and 

unprejudiced mind to the issues before him.  The issue is whether a hypothetical fair-

minded and informed observer would perceive that Judge Nil Nonn “might not bring an 

impartial and unprejudiced mind to issues arising in the case.” It cautioned the Trial 

Chamber to decide the Application based on applicable law, without giving any weight to 

extraneous circumstances, such as the effect disqualification might have on Judge Nil 

Nonn or on the camaraderie of the Chamber.  The ability to decide this Application solely 

based on the applicable law is a test of the very independence and impartiality of the Trial 

Chamber as a whole.  A decision on the present Application affords the Court an 

exquisite opportunity to demonstrate that the rule of law must be applied in Cambodia. 

 

The Defence quoted Justice Michael Kirby, former Justice of the High Court of Australia, 

who elegantly remarked: “The law may differ from country to country.  But the 

expectation of an uncorrupted judge is, or ought to be, universal.”  It noted that it was 

thus unsurprising that Judge Sylvia Cartwright, when commenting on her participation as 

a Judge at the ECCC and the possibility of the function of the ECCC being compromised 

by corruption, stressed: “a number of the judges would pack our bags and go away.”  

Tolerating a judge to remain on the bench who has had a sustained history of effectively 

taking bribes is unquestionably a form of corruption. 

 

Essence of Submission 

 

Mr. IENG Sary has a fundamental right to be tried by an impartial tribunal and that right 

must not be violated.  Judge Nil Nonn must be disqualified due to the appearance of bias 

created by the report that he admitted accepting bribes.  


