
Summary of IENG Sary’s Appeal Against the OCIJ’s Order Rejecting IENG Sary’s 
Application to Seize the Pre-Trial Chamber with a Request for Annulment of all 
Investigative Acts Performed by or with the Assistance of Stephen Heder and David 
Boyle and IENG Sary’s Application to Seize the Pre-Trial Chamber with a Request 
for Annulment of all Evidence Collected from the Documentation Center of 
Cambodia & Expedited Appeal Against the OCIJ Rejection of a Stay of the 
Proceedings, 15 September 2010 

 
Introduction 

On 1 September 2010, the Defence appealed against the OCIJ’s Order (“Impugned 
Order”) rejecting: 1) IENG Sary’s Application to Seize the Pre-Trial Chamber with a 
Request for Annulment of all Investigative Acts Performed by or with the Assistance of 
Stephen Heder and David Boyle (“Heder and Boyle annulment request”); and 2) IENG 
Sary’s Application to Seize the Pre-Trial Chamber with a Request for Annulment of all 
Evidence Collected from the Documentation Center of Cambodia (“DC-Cam annulment 
request”), (together “annulment requests”).  The OCIJ erred in rejecting these requests 
because: 1) it applied the wrong standard of proof when applying Rule 48; and 2) in 
doing so, violates the fair trial rights of Mr. IENG Sary.  The constructive denial appeal 
was complemented with a request for a stay of the proceedings, filed with the OCIJ.  This 
stay was not granted (“Stay Order”).  For the purposes of expediency, the Defence further 
appealed the Stay Order.   

 
Summary of Arguments 
 
The OCIJ erred in applying the wrong standard of proof 
 
The Pre-Trial Chamber has held that when the OCIJ is seized with an application to seize 
the Pre-Trial Chamber with a request for annulment, “[t]he Co-Investigating Judges were 
to determine only whether there is an arguable case and not examine the merits of the 
application.”  By finding that “[i]t is appropriate to examine the merits of the Defence’s 
claim,” the OCIJ has clearly based the Impugned Order on an incorrect application of 
governing law.  
 

The OCIJ erred in rejecting the Heder and Boyle Annulment Request 

The OCIJ found that there is an application to annul all investigative acts performed by or 
with the assistance of Stephen Heder and David Boyle, and stated some of the Defence’s 
reasoned arguments which assert that there has been a procedural defect and that such a 
defect infringes the rights of the Defence.   
 

The OCIJ did not find that the Heder and Boyle annulment request is unreasoned.  
Rather, the OCIJ appears to have misread the annulment request as a disguised 
application for disqualification.  The request made by the Defence was for annulment; not 
disqualification.  To read the Heder and Boyle annulment request as a disguised 
application for disqualification is patently incorrect.  The Impugned Order not only 
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applies the wrong standard of proof, it further does not even determine whether there is 
an arguable case for annulment. 
   
The OCIJ erred in finding that the request for annulment at hand does not refer to any 
action in particular, and that it amounts to a disguised attack on the same individuals, as it 
makes a vague request for all the work they have performed.  The Defence explained in 
the Heder and Boyle annulment request that “[i]t is not possible for the Defence to set out 
each specific document on the Case File which must be annulled.  The Defence has 
requested the OCIJ repeatedly to be more open and transparent with regard to the conduct 
of the investigation.  The OCIJ has simply and obdurately not been forthcoming with any 
information sought by the Defence in relation to Mr. Heder and Mr. Boyle.  In this 
situation, to require the party requesting annulment to set out specifically which acts must 
be annulled would put that party in an impossible position.”  The OCIJ has also made it 
very clear that it has discretion on how it conducts its investigation and has not 
sufficiently informed the Defence how it is conducting its investigation.  Ironically, the 
OCIJ is now demanding the Defence to specify which particular action(s) of Heder and 
Boyle should be annulled. The demands the OCIJ placed upon the Defence are 
unreasonable. 
 

The OCIJ erred in rejecting the DC-Cam Annulment Request 

The OCIJ erred in stating that the allegations in the DC-Cam annulment request are 
unfounded, given that the Co-Investigating Judges delegate their powers only within the 
clearly regulated framework of rogatory letters as set out in Rule 62 of the ECCC Internal 
Rules.  The Defence partly based the DC-Cam annulment request on the lack of any 
evidence placed on the Case File by the OCIJ to remedy any defects in evidence collected 
by DC-Cam.  Rule 62 simply sets out what a rogatory letter is and the form it takes.  
Nothing in Rule 62 alleviates the Defence’s concern regarding the lack of any OCIJ 
investigative methodology available on the Case File to remedy the defects in evidence 
collected from DC-Cam.   
 
The OCIJ finding that the documentary records from the Documentation Centre of 
Cambodia have been the subject of OCIJ investigative action, simply reaffirms the 
concern highlighted in the DC-Cam annulment request: what is OCIJ investigative 
action?  Due to the lack of this information in the Impugned Order, or on the Case File, 
there is little, if any, evidence to indicate that the OCIJ has remedied the very severe 
defects in evidence collected from DC-Cam.  The OCIJ’s refusal to place any 
investigative methodology on the Case File to remedy the flaws in DC-Cam’s collection 
of evidence may render the OCIJ unsuitable to conduct an investigation to collect 
evidence from DC-Cam.   
 
The OCIJ found that it was only after a court interview, recorded in the form of a written 
record of interview, that persons previously interviewed by DC-Cam were recognized as 
witnesses in the proceedings.  There are many other documents on the Case File other 
than statements of witnesses in the proceedings.  The OCIJ has not explained any 
investigative methodology as to how it has treated all other evidence collected from DC-
Cam.  Again, this finding from the OCIJ reaffirms that there is no investigative 
methodology of the OCIJ with respect to the collection of DC-Cam evidence on the Case 
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File.  The lack of effort or investigations from the OCIJ to correct the defects of evidence 
collected from DC-Cam leads to the logical conclusion that the OCIJ has simply 
collected evidence from DC-Cam and placed it on the Case File.  In doing so, the OCIJ 
has simply outsourced the investigation to DC-Cam.  Those working at DC-Cam have 
become de facto investigators.  Rule 16 states that Investigators must be accredited by the 
Ministry of Justice and swear an oath before a Chamber of the ECCC.  The purpose of 
Rule 16 is to make sure that evidence is collected in a procedurally correct manner.  
Evidence which is not collected from Rule 16 Investigators cannot be trusted to have 
been collected in a procedurally correct manner.  Those working at DC-Cam have not 
been accredited or sworn in.  Therefore evidence collected from DC-Cam has not been 
collected by Rule 16 Investigators.  This results in a procedural defect in the judicial 
investigation.  
 
The OCIJ’s reluctance to determine whether evidence is prima facie authentic, reliable 
and credible – and therefore altogether prima facie admissible – prior to putting it on the 
Case File demonstrates a disturbing attitude to evidence by those charged with 
conducting the investigation.  The OCIJ’s attitude to placing evidence on the Case File 
has been secretive throughout the investigation of Case 002.  This, coupled with the 
reluctance of the OCIJ to determine whether evidence is prima facie admissible prior to 
putting it on the Case File, perhaps strengthens the argument in the DC-Cam annulment 
request that the OCIJ is not conducting its own investigation and has de facto outsourced 
part of its investigation to DC-Cam, placing DC-Cam’s evidence directly onto the Case 
File.  If the evidence the OCIJ places on the Case File is not prima facie admissible, it is 
not conducive to ascertaining the truth, thereby placing the OCIJ investigation in 
violation of Rule 55, and creating a procedural defect in the investigation.   
 
The OCIJ erred in finding that the Defence is engaging in wholesale speculation as to 
both the contents of the Closing Order and as to whether Ieng Sary’s rights could be 
infringed.  There is evidence obtained from DC-Cam on the Case File.  Through the DC-
Cam annulment request, the Defence requested the annulment of DC-Cam material from 
the Case File, as it is inauthentic, unreliable, incredible and altogether inadmissible.  If 
indicted, Mr. IENG Sary will be indicted upon evidence from the Case File, which 
includes evidence obtained from DC-Cam.  An indictment based upon inadmissible 
evidence violates Mr. IENG Sary’s rights; the Defence is not speculating.   
 
The DC-Cam annulment request is not premature.  Any applications for annulment must 
be made prior to the issuance of the Closing Order, otherwise the Rule 76(7) states the 
Closing Order “will remedy all procedural defects.”  Due to the investigation being 
complete this is the correct stage in the proceedings to annul all evidence collected from 
DC-Cam.  The Defence has a due diligence duty to raise the problems it sees with 
evidence collected from DC-Cam and all Chambers have a due diligence duty to annul all 
evidence which has no evidentiary value.  Leaving it to later in the proceedings, as the 
OCIJ recommend, is judicially inefficient.  Furthermore, there may not be sufficient 
evidence to indict Mr. IENG Sary if all evidence from DC-Cam is annulled.  Proceeding 
with evidence collected from DC-Cam on the Case File from this stage onwards will 
violate the fair trial rights of Mr. IENG Sary, as he may not even be indicted if this 
material is annulled.  
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The Impugned Order has violated the fair trial rights of Mr. IENG Sary 
 
The Impugned Order itself violates the fair trial rights of Mr. IENG Sary.  The attempted 
examination of the merits by the OCIJ – a brief 5 page analysis which is unlikely to have 
taken 15 or 6 weeks – caused an unnecessary delay in the Impugned Order, which in turn 
risks the Closing Order being issued without a Pre-Trial Chamber’s decision on the 
annulment requests which have the potential to severely impact on the Closing Order.  
There is a very real potential that Mr. IENG Sary could be indicted on a procedurally 
defective Closing Order. 
 
The Impugned Order appears to be written as an attack on the Defence, as opposed to a 
reasoned legal argument.  As stated above, the reasons given for rejecting the Heder and 
Boyle annulment request do not even refer to the annulment request but to a perceived 
disqualification request, which is not the case.  Another example of the OCIJ attacking 
the Defence is the accusation that the Defence has made repeated requests for annulment 
of the investigative actions of specific individuals.  The annulment requests are the first 
annulment requests from the Defence.  The OCIJ attack on the Defence serves no 
purpose but to demonstrate the unreasonableness of the OCIJ.  Having an unreasonable 
investigative chamber does not protect the fair trial rights of Mr. IENG Sary. 
 
The OCIJ appears to be forgoing a fair investigation in favor of an expedited 
investigation.  Mr. IENG Sary is entitled to a fair investigation in order to have a fair 
hearing in accordance with the Agreement, ICCPR, and UDHR.  The European Court of 
Human Rights (“ECHR”) uses a standard formula to define its approach to the 
assessment of the length of criminal proceedings.  The most complete test is found in 
Philis v. Greece (No. 2): 
 

The Court reiterates at the outset that the reasonableness of the length of 
proceedings must be assessed in the light of the particular circumstances of 
the case and having regard to the criteria laid down in its case law, in 
particular the complexity of the case and the conduct of the applicant and of 
the relevant authorities.  It is necessary among other things to take account of 
the importance of what is at stake for the applicant in the litigations.   

The ECHR does not follow a time restrained investigation; rather it follows a standard 
formula to determine the length of criminal proceedings.  The OCIJ, which frequently 
cites ECHR jurisprudence approvingly, must follow this approach. 
 
The OCIJ must not allow extraneous considerations to cloud its judgment over whether to 
expedite the investigation.  The Defence is aware that if the OCIJ does not issue the 
Closing Order before 19 September 2010, NUON Chea may need to be released from 
provisional detention.  This is not a valid reason to expedite the investigation.  It is not in 
the interests of justice to give weight to such considerations over the fair trial rights of 
Mr. IENG Sary.  To do so would violate another fundamental fair trial right of Mr. IENG 
Sary’s: the right to be tried by an independent and impartial tribunal.  This right 
necessarily means that the judges involved in his case must base their decisions only 
upon the legal issues at hand. 
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The inherent complexity of international criminal law in terms of its scale, context, time 
period, forms of liability and political underpinnings demand that the investigation 
conducted is complete.  Placing time considerations at the expense of a fair investigation, 
especially within the context of crimes under investigation by the OCIJ, would violate the 
OCIJ’s obligation to conduct a fair investigation, and allow for a fair trial, in accordance 
with the Agreement, ICCPR, and UDHR.  
 
 
An expedited stay of proceedings is necessary 
 
The proceedings must be stayed until the Pre-Trial Chamber has issued a decision on this 
Appeal.  The OCIJ has repeatedly made clear that it intends to issue the Closing Order in 
September.  However, under Rule 75(3), the Defence is permitted 30 days to file its 
appeal, on the basis of which the Pre-Trial Chamber will then make a decision.   
 
If the proceedings are not stayed and the Closing Order is issued before the Pre-Trial 
Chamber’s decision on this Appeal, the Closing Order will be based on material resulting 
from investigative action which the Pre-Trial Chamber may later annul.  The stay must be 
dealt with in an expedited manner.  If the Pre-Trial Chamber finds that either or both of 
the annulment requests should have been granted, the Pre-Trial Chamber will be unable 
to rectify this error by amending the Closing Order.  It will need to remand the matter to 
the OCIJ: the Pre-Trial Chamber is not in a position to determine what investigative 
action was performed by or with the assistance of Heder and Boyle or to determine how 
much weight the OCIJ has given to DC-Cam material.  Any remand of the Closing Order 
to the OCIJ to correct defects will, undoubtedly, be complicated by appeals to the Closing 
Order. 
 
Not only will a failure to stay the proceedings complicate matters due to the need to 
remand, this procedural defect will more importantly violate Mr. IENG Sary’s 
fundamental fair trial right to an effective defence.  Since the Defence may not appeal the 
factual issues set out in the Closing Order, the Defence will have no procedural remedy to 
prevent Mr. IENG Sary’s case from being sent to trial based upon a faulty indictment – 
should the OCIJ find that there is enough evidence to send the case to trial.  Furthermore, 
Mr. IENG Sary has the right to expeditious proceedings, but the complications caused by 
a failure to stay the proceedings would infringe this right.  It would take far longer for the 
Pre-Trial Chamber to remand the Closing Order to the OCIJ with instructions to amend it 
and for the OCIJ to make the necessary amendments and reissue the Closing Order than it 
would for the OCIJ to await the Pre-Trial Chamber’s decision before issuing the Closing 
Order. 
 
The OCIJ has erred when finding that an order to stay the proceedings will not affect the 
fair trial rights of Mr. IENG Sary and that the Appeal is speculative concerning the 
contents of the Closing Order.  The OCIJ does not provide any reasoning why it believes 
a stay will breach the Co-Investigating Judges’ obligation to conduct a judicial 
investigation diligently.  The OCIJ investigation is over.  Contrary to the OCIJ’s finding, 
failing to stay the proceedings until the Appeal is decided upon will be acting without due 
diligence as Mr. IENG Sary has the potential to be indicted upon evidence which could 
be annulled.  A diligent OCIJ would have decided upon the annulment requests well in 
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advance of the Closing Order to ensure that the Closing Order will not be based upon 
potentially void evidence. 
 
 
Essence of the Appeal 
 
The OCIJ erred in rejecting these requests because: 1) it applied the wrong standard of 
proof when applying Rule 48; and 2) in doing so, violates the fair trial rights of Mr. 
IENG Sary.  If the proceedings are not stayed and the Closing Order is issued before the 
Pre-Trial Chamber’s decision on this Appeal, the Closing Order will be based on material 
resulting from investigative action which the Pre-Trial Chamber may later annul.  The 
stay must be dealt with in an expedited manner.   


