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Introduction 
On 6 September 2010, the Defence submitted an expedited Appeal against the OCIJ’s 
decision to instruct its Greffier to refuse to accept the filing (“the Impugned Decision”)  
of IENG Sary’s Response to the Co-Prosecutors’ Rule 66 Final Submission and 
Additional Observations (“Response”).  This expedited Appeal was made necessary 
because the OCIJ has violated Mr. IENG Sary’s fundamental fair trial rights of: a) 
equality of arms by allowing the Office of the Co-Prosecutors (“OCP”) to submit a 931-
page Final Submission setting out what it believes the applicable law to be while denying 
the Defence the right to file a meaningful Response, which, in this case is 66 pages; b) 
equal treatment before the law, as demonstrated by a comparison of the OCIJ treatment 
of Mr. KAING Guek Eav in Case 001 with the treatment the Defence received in the 
Impugned Decision; and c) entitlement to prepare a defence and make a record by 
refusing to place the Response on the Case File.  A stay of the proceedings is necessary to 
avoid manifest injustice.  A public hearing is requested to more fully and transparently 
develop, transparently, the arguments presented herein. 

 
Preliminary matters 
 
Admissibility 
 
This Appeal is admissible pursuant to Rule 21.  Rule 21 confers an inherent jurisdiction 
on the Pre-Trial Chamber to hear appeals relating to the Charged Persons’ fundamental 
fair trial rights.  This Appeal relates to Mr. IENG Sary’s fundamental right to equality of 
arms, to equal treatment before the law, and his right to prepare a defence. 
 
Request for Stay of Proceedings 
 
The OCIJ has stated that it “consider[s] that the principles governing the law applicable 
to a request for annulment and those governing the law applicable to a request for a stay 
of proceedings are the same... "  The proceedings must be stayed until the Pre-Trial 
Chamber has issued a Decision on this Appeal.  The OCIJ has repeatedly made clear that 
it intends to issue the Closing Order in September.  If the proceedings are not stayed and 
the Closing Order is issued before the Pre-Trial Chamber’s decision on this Appeal, the 
Closing Order will be drafted without the OCIJ having received the benefit of the 
Defence’s submissions on many important areas of law.  The Defence is aware that if the 
OCIJ does not issue the Closing Order before 19 September 2010, NUON Chea may 
need to be released from provisional detention.  This is not a valid reason for the Pre-
Trial Chamber to refuse a request for a stay of proceedings.   
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The Impugned Decision Violates Mr. IENG Sary’s Right to Equality of Arms 
 
The Practice Direction on Filing allows the OCP to file a Final Submission without 
imposing any page limit whatsoever.  Nothing in the Rules prohibits the Defence from 
responding to a Final Submission, and the parties have regularly been allowed to respond 
to any range of issues.  The Defence request for additional pages to respond was not, as 
the OCIJ has claimed, based on a “misunderstanding of the way in which the procedural 
system in force at the ECCC functions.”  It was based on Mr. IENG Sary’s fundamental 
right to equality of arms.  The Request referred to exceptional circumstances, and the 
Response was not disproportionately long - its filing would not have had a detrimental 
impact on the expeditious progress of the case being brought against Mr. IENG Sary.  
The European Court of Human Rights has found fair trial rights to have been violated 
when an applicant was denied an opportunity to reply to written submissions filed by 
State Counsel.  This case is analogous to the scenario faced by Mr. IENG Sary because 
Mr. IENG Sary has been denied a genuine opportunity to comment on the OCP’s Final 
Submission.   
 
The Impugned Decision Violates Mr. IENG Sary’s Right to be Treated Equally 
Before the Law 
 
The Impugned Decision violates Mr. IENG Sary’s right to equality before the law 
because it treats Mr. IENG Sary differently from Mr. KAING Guek Eav, who was 
permitted to respond to the Case 001 Final Submission.  Mr. KAING Guek Eav 
responded in 12 pages to a Final Submission of 86 pages, i.e. 1 page in Response for 
every 7 pages of the OCP Case 001 Final Submission.  Mr. IENG Sary’s Response 
equates to 1 page for every 14 pages filed by the OCP in the Final Submission.  If the 
principle of equal treatment before the law is to be respected, Mr. IENG Sary must be 
allowed to respond proportionately to the case being made against him.   
 
The Impugned Decision Violates Mr. IENG Sary’s Right to Prepare a Defence 
 
The Impugned Decision results not only in a simple rejection of Mr. IENG Sary’s 
Response, but in a denial of his very right to make a record and thus prepare a defence.  
The Response should have first been placed on the Case File and the OCIJ could have 
then either relied on it or issued a decision rejecting it.  This outright refusal to place the 
Response on the Case File prevents the Defence from making a record, thereby Mr. 
IENG Sary’s right to prepare a defence has been denied.  The approach of the OCIJ in 
instructing its Greffier not to accept the Response is ultra vires, as it is claiming 
jurisdiction over a task of the Greffier.  Such improper use of the Greffier violates not 
only Mr. IENG Sary’s rights, but also the rights of all persons charged before the ECCC.   
 
Essence of Submission 
 
The Impugned Decision violates Mr. IENG Sary’s fundamental fair trial rights.  
Consequently, the PTC should assume jurisdiction and quash it, as well as mandate that 
the Response be accepted by the OCIJ Greffier, placed on the Case File, and considered 
by the OCIJ along with the Final Submission. 


