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Summary of IENG Sary’s Response to the Co-Prosecutors’ Rule 66 Final 

Submission and Additional Observations, 1 September 2010 

 

Introduction 

On 1 September 2010, the Defence responded to the Co-Prosecutors’ Final Submission 

and offered additional observations relevant to the upcoming Closing Order.  This is a 

Summary of the key points raised by the Defence in the Response.  It does not cover each 

and every point raised in the Response. 

 

Summary of Response 

 

a. Preliminary Observations 

The OCP has relied upon documents, such as confessions and DC-Cam material, which 

may be inadmissible at trial.  It is mandatory for the OCIJ to check each source relied 

upon by the OCP to verify that it has been placed on the Case File and to verify that it is 

not used for an impermissible purpose, out of context or in a misleading manner.  The 

OCIJ must also not rely upon material derived from any investigative action which may 

later be annulled. 

b. Genocide 

The Defence submitted, as it has argued previously, that the crime of genocide is 

inapplicable at the ECCC.  Should the OCIJ find, however, that the ECCC has 

jurisdiction to apply genocide, the Defence hereby responds to the definition set out by 

the OCP. 

 i. Intent to destroy 

The OCP makes certain assertions concerning the intent to destroy which could be 

misconstrued.  For example, the OCP asserts that “in the absence of a confession, 

genocidal intent can be inferred…”  However, the OCP fails to note that genocidal intent 

may only be inferred where it is the only reasonable inference that can be made from the 

totality of the evidence. 

 ii. Punishable offenses 

Similarly, the OCP makes assertions regarding specific acts of genocide which may also 

be misconstrued.  For example, the OCP asserts that “[a]cts causing serious bodily and / 

or mental harm include ‘enslavement, starvation, deportation…’”  However, the correct 

statement would be “acts causing serious bodily and / or mental harm may include,” since 

acts of deportation, for example, do not necessarily in every case amount to acts causing 

serious bodily and/or mental harm. 

The OCP concludes that the acts of “genocide,” “direct and public incitement to commit 

genocide,” and “complicity in genocide” listed in Article III of the Genocide Convention 

are not included in Article 4 of the Establishment Law.  The Defence submitted, 
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however, that “participation in acts of genocide” found in Article 4 of the Establishment 

Law equates to “genocide” found in Article III of the Genocide Convention. 

The OCP refers to the ICC Statute for the definition of “attempts to commit acts of 

genocide.”  The Defence submitted that since the Genocide Convention does not define 

attempt, there was no customary international law definition of “attempts to commit acts 

of genocide” in 1975-79, and since the ICC Statute was not in existence in 1975-79, it 

would be natural for the ECCC, as a Cambodian court, to look to Cambodian law to 

define “attempt.”  

The OCP defines “conspiracy to commit acts of genocide” with reference only to ICTR 

jurisprudence.  However, the crime of genocide may be only applied through customary 

international law, should customary international law be applicable at the ECCC.  The 

Defence submits that the punishable act of “conspiracy to commit genocide” listed in 

Article III does not exist in customary international law.  Conspiracy per se is foreign to 

many legal systems, including the French legal system (upon which the Cambodian legal 

system is largely based).  Since there is no widespread, consistent State practice in this 

area, the ECCC should not apply “conspiracy to commit genocide” as a punishable act of 

genocide through customary international law, as it did not exist in customary 

international law between 1975-79.  Alternatively, if “conspiracy to commit genocide” is 

applicable, it is submitted that the Romano-Germanic approach is the appropriate 

approach at the ECCC, since it would not have the effect of importing a foreign legal 

concept into domestic Cambodian courts. 

The OCP asserts that the inclusion of “participation in acts of genocide” in Article 4 of 

the Establishment Law “should be interpreted as confirmation of the fact that the standard 

forms of criminal participation contained in Article 29 apply to the crime of genocide.”  

There is no support for the OCP’s interpretation.  The OCP also asserts that “the term 

‘participation’ is not a term of art…”  This is incorrect. Cambodian law clearly defines 

participation.  The OCP asserts that since Article 29 of the Establishment Law, which 

lists forms of liability, states that it applies to Article 4, all the forms of liability found in 

Article 29 must apply to Article 4.  There is support for a position, however, that Article 

4 of the Establishment Law may be the more specific provision (lex specialis) in relation 

to Article 29. As the matter is unclear, the interpretation most favorable to the accused 

should be applied, in accordance with the principle of in dubio pro reo.  The Defence 

further submits that should the forms of liability listed in Article 29 be found to be 

applicable, the requisite special genocidal intent on the part of the accused must always 

be found. 

  iii. Genocide and command responsibility 

The OCP fails to address the issue of whether liability for genocide may arise through 

command responsibility.  As previously explained by the Defence, it cannot.   Command 

responsibility is not envisaged as a form of criminal participation in Article III or 

anywhere else in the Genocide Convention.  The closest comparison would be complicity 

in genocide (which is found in the Genocide Convention but not in the Establishment 

Law), yet there are important differences between these two concepts.  Command 

responsibility for genocide first appeared in the 1993 Statute of the ICTY, where Article 

7(3), which deals with command responsibility, specifically states that it applies to 
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Article 4, which deals with the crime of genocide.   The Establishment Law followed this 

model in Article 29.  The standard which appears to prevail at the ad hoc tribunals is that 

the superior knew or should have known of the genocidal intent of his subordinate but not 

that he necessarily shared in that intent himself.  This standard does not accord with the 

whole notion of specific genocidal intent and appears to overlook the fact that command 

responsibility is not itself a crime but merely a form of liability. 

b. Crimes against humanity 

The Defence submits, as it has argued previously, that crimes against humanity are 

inapplicable at the ECCC.  The application of said crimes would be contrary to the 

principle of nullum crimen sine lege. 

The OCP asserts that “Article 5 of the ECCC Law confers jurisdiction on the ECCC to 

try individuals suspected of committing crimes against humanity.”   However, the OCP 

has not considered the effect on the definition of crimes against humanity (if it is an 

applicable offense at all) in light of Article 9 of the Agreement, which purports to confer 

jurisdiction over crimes against humanity as defined in the ICC Statute.    

The OCP fails to explain that a nexus between the underlying acts and international 

armed conflict is a requirement of crimes against humanity at the ECCC. 

 i. Attack 

The OCP asserts that an “attack” is defined in the ICTR Nahimana Appeals Judgement as 

“a course of conduct involving the commission of an act, event, or series of acts of 

violence.”   This is a misquotation.  The Nahimana Appeals Judgement defines an 

“attack” as “a course of conduct involving the commission of acts of violence.” 

The OCP asserts that a single act which “must have had a substantial effect or affect a 

large number of people” may constitute an “attack.”  However, at the ECCC an attack 

must involve the commission of multiple acts referred to in Article 5 of the Establishment 

Law. 

 ii. Widespread or systematic 

The OCP asserts that “no plan or policy is required to prove a widespread or systematic 

attack....”   However, the ICC Statute requires an “attack” to involve multiple acts 

committed “pursuant to or in furtherance of a State or organizational policy.”   The 

existence of a policy underpinning crimes against humanity was also a requirement of 

customary international law in 1975-79.   

 iii. Directed against any civilian population 

The OCP asserts that the “notion of ‘civilian population’... includes... members of the 

armed forces who have laid down their arms and those persons placed hors de combat.” 

In fact, the authority cited by the OCP found that although members of the armed forces 

placed hors de combat are not “civilians” in this context, they may be considered victims 

of crimes against humanity. 

 iv. Acts of the Accused must form part of the attack 
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The OCP asserts that “[a]n act committed before or after the main attack could still be 

considered part of it, provided that the act was not isolated from it.”   However, the 

authorities cited by the OCP do not support this proposition.  

 v. Extermination 

The OCP asserts that the actus reus of extermination is “an act or omission, or a 

combination of acts, [that] contributed to the killing of a large number of individuals.”   

However, it is submitted that the applicable actus reus contains two elements:  a. the 

perpetrator killed one or more persons, including by inflicting conditions of life 

calculated to bring about the destruction of part of a population; and b. the conduct 

constituted, or took place as part of, a mass killing of members of a civilian population. 

The OCP also asserts that “[m]ass killings may be proved by evidence that victims were 

subjected to conditions that contributed to their deaths…”   However, evidence is 

required that shows that victims were subjected to conditions inevitably leading to death. 

 vi. Enslavement 

The OCP asserts that “[e]nslavement is distinguishable from mere confinement by factors 

including the use of forced labor, hard labor and the lack of remuneration for the 

individual.”   However, in all cases what is required is that the perpetrator exercises all or 

any of the powers attaching to the right of ownership over one or more persons, such as 

by purchasing, selling, lending or bartering such a person or persons, or by imposing on 

them a similar deprivation of liberty. 

  vii. Imprisonment 

The OCP asserts that imprisonment constitutes a crime against humanity.  Without 

prejudice to the Defence’s position that “other inhumane acts” as a category is 

inapplicable, an act of imprisonment can only violate Article 5 of the Establishment Law 

if: a. “other inhumane acts” as a category is applicable; and b. imprisonment constituted 

an “other inhumane act” in 1975-79. 

The OCP has failed to mention, if imprisonment is applicable as a crime against 

humanity, that in order to establish the offense:  a. imprisonment requires a “severe” 

deprivation of liberty; b. the gravity of the conduct must be such that it was in violation 

of fundamental rules of international law; and c. the perpetrator was aware of the factual 

circumstances that established the gravity of the conduct. 

  viii. Torture 

The OCP asserts that torture constitutes a crime against humanity. Without prejudice to 

the Defence’s position that “other inhumane acts” as a category is inapplicable, an act of 

torture can only violate Article 5 of the Establishment Law if a. “other inhumane acts” as 

a category is applicable; and b. torture constituted an “other inhumane act” in 1975-79.    

The OCP also asserts a definition of torture as a crime against humanity that is largely 

derived from international human rights instruments.  To apply their definition of torture 

would be a violation of the principle of nullum crimen sine lege.  If torture is applicable, 
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guidance as to the definition which must be applied is contained in the Commentaries to 

the 1949 Geneva Convention. 

The OCP also asserts that “the perpetrator [of torture as a crime against humanity] need 

not have acted in an official capacity.  It is submitted that the State official requirement, 

which is a requirement contained in the definition of torture in the Convention Against 

Torture (“CAT”), is applicable at the ECCC pursuant to the principle of lex mitior. 

Citing ICTY jurisprudence, the OCP asserts that there is not a “minimum level of pain 

which must be inflicted” for an act to constitute torture.  However, it is submitted that the 

ICC jurisprudence which is also cited by the OCP on this issue should be applied.  

Consequently, “an important degree of pain and suffering has to be reached in order for a 

criminal act to amount to an act of torture.” 

  ix. Rape 

The OCP asserts that rape constitutes a crime against humanity. Without prejudice to the 

Defence’s position that “other inhumane acts” as a category is inapplicable, an act of rape 

can only violate Article 5 of the Establishment Law if: a. “other inhumane acts” as a 

category is applicable, and b. rape constituted an “other inhumane act” in 1975-79. 

The OCP notes that “the ICTY definition of [rape] has been endorsed by the ECCC Trial 

Chamber.”   It is submitted that if rape is applicable as a crime against humanity this 

finding was correct and should be followed in Case 002. 

  x. Persecution on Political, Racial or Religious grounds 

The OCP fails to explain that the ECCC must limit acts of persecution to those which 

have a nexus with other crimes within its jurisdiction.  The OCP asserts that the 

“systematic destruction of monuments or buildings representative of a particular social, 

religious, cultural or other group” would constitute a persecutory act. However, whether 

property crimes may amount to persecution depends on the “nature and extent of the 

destruction” and on the type of property involved. 

The OCP also asserts that acts of “harassment, humiliating treatment, degradation and 

psychological abuse” may constitute persecutory acts. It bears emphasis that such acts 

met the threshold of gravity required for persecution due to “the context in which they 

were commited [sic] and taking into account their cumulative effect.” 

The OCP asserts that the “discriminatory intent required for persecution may be inferred 

from circumstantial evidence, such as the nature of the attack and the circumstances 

surrounding it.”  However, discriminatory intent may not be inferred directly from the 

nature of the attack.  Rather, it may be inferred from the context of the attack as long as, 

“in view of the facts of the case, circumstances surrounding the commission of the 

alleged acts substantiate the existence of such intent.” 

  xi. Other inhumane acts 
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The OCP asserts that “other inhumane acts” forms part of customary international law. 

However, as a Cambodian court based on the Civil Law system, the ECCC only has 

jurisdiction over crimes explicitly pronounced by the law.  Due to its lack of certainty, a 

problem which is particularly acute in a Civil Law system like Cambodia’s, “other 

inhumane acts” as a category may not be applied at the ECCC.  In the event that the OCIJ 

finds “other inhumane acts to be applicable,” the Defence makes the following further 

submissions.  

The OCP asserts that “[i]nhumane acts have been found to include forcible displacement 

and forcible transfer.”  However, although it is clear that the concept of forcible transfer 

was not unknown to the drafters of the Establishment Law – it is included as one of the 

punishable acts of genocide under Article 4 - and mindful of the Civil Law requirement 

that the ECCC only has jurisdiction over crimes explicitly pronounced by the law, 

“forcible transfer” should not be prosecuted as an “other inhumane act.” 

The OCP asserts that “enforced disappearance” has been found to be an “other inhumane 

act.”   However, enforced disappearance was not an enumerated crime against humanity 

under customary international law in 1975-79.  Nor did it constitute an “other inhumane 

act” in 1975-79. 

The OCP asserts that “[f]orced marriage … has been considered to fall within the 

purview of “other inhumane acts.”  However, "forced marriage" was not criminalized by 

customary international law in 1975-79. 

The OCP asserts that “forced pregnancy also falls within the purview of “other inhumane 

acts.”  However, “forced pregnancy” did not constitute a “crime against humanity” 

between 1975-79.  Similarly, “sexual violence” and “forced prostitution” did not 

constitute crimes against humanity under customary international law in 1975-79 and 

their application at the ECCC would also violate nullum crimen sine lege.    

c. Grave Breaches of the Geneva Conventions 

The Defence submits, as it has argued previously - that grave breaches of the Geneva 

Conventions (“grave breaches”) are inapplicable at the ECCC.  Application would be 

contrary to the principle of nullum crimen sine lege.  Further, the application of grave 

breaches at the ECCC is subject to the statute of limitations.  There is a 10 year statute of 

limitation for grave breaches.  Should the OCIJ find, however, that the ECCC has 

jurisdiction to apply the crime of grave breaches, the Defence hereby responds to the 

definition of the crime as set out by the OCP. 

If grave breaches are applicable at the ECCC, only grave breaches of the 1949 Geneva 

Conventions are applicable and not any other grave breaches, such as those in Additional 

Protocol I. 

  i. International armed conflict 

The Defence agrees with the OCP that in order for grave breaches to be applicable, there 

must an international armed conflict.  However, the OCP and the Duch Trial Chamber err 

when they assert/hold that international humanitarian law applies from the initiation of 
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the armed conflict and extends beyond the cessation of hostilities until a general 

conclusion of peace is reached.  The Geneva Conventions apply during “all cases of 

declared war or … any other armed conflict.”  The Geneva Conventions are not clear as 

to what constitutes an armed conflict.  However, many isolated incidents, such as border 

clashes and naval incidents, are not treated as armed conflicts.   

The Defence agrees with the OCP insofar as whether an armed conflict is international 

depends on the facts of the situation.  An armed conflict assumes an international 

character when it involves two or more States.  At the present time, the Defence takes no 

position as to how an armed conflict becomes international.  The Defence agrees with the 

OCP in that there must be a nexus between the conflict and the crimes alleged. 

  ii. Protected person 

The Geneva Conventions and the commentary to the Geneva Conventions make clear 

that a protected person is defined by his or her nationality.  The OCP errs when it asserts 

that protected persons can also be determined by applying the “allegiance” test, which 

focuses on allegiance of the person to a State rather than their nationality. 

  ii. Awareness of the factual circumstances 

The Defence agrees with the OCP’s assertion that the perpetrator must be aware of the 

factual circumstances of the existence of an armed conflict.  The Defence also agrees 

with the OCP that the perpetrator must be aware of the factual circumstances that 

established the victim’s protected status.   The Defence reservedly agrees with the OCP 

in that knowledge that the victim belonged to an adverse party to the conflict will satisfy 

this. 

  iii. Willful Killing 

The OCP errs when it asserts that proof that “the [perpetrator] intended to cause death or 

serious bodily injury that was reasonably likely to lead to death” is an element of the 

mens rea of willful killing. The requisite mens rea for willful killing according to the 

Geneva Conventions is that intention of death is necessary; the intention to cause serious 

bodily injury reasonably likely to lead to death is insufficient.   

  iv. Torture 

The OCP errs when it asserts that “the definition of torture at international level remains 

constant irrespective of the category of offence, the elements described in relation to 

torture as a crime against humanity are equally applicable here.”  The definition of grave 

breach crimes can only emanate from the Geneva Conventions. Hence, the OCP errs in 

its definition of the grave breach crime of torture by relying upon definitions provided by 

the ICTY.  Furthermore, in 1975-79, the CAT and ICTY jurisprudence did not exist.  The 

OCP also errs when it asserts that the perpetrator need not have acted in an official 

capacity.  The Geneva Conventions, from which grave breaches derive, are only 

applicable “between two or more of the High Contracting Parties.”   High Contracting 

Parties can only be States, with those representing them being public officials or other 

persons acting in an official capacity.  This logically leads to the conclusion that only 
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public officials or other person acting in an official capacity can violate grave breaches of 

the Geneva Conventions, including torture.   

  v. Inhumane treatment 

The OCP errs when it asserts that: a. mental harm and physical suffering or injury must 

be “serious;” and b. “serious acts on human dignity” are included within the definition of 

inhumane treatment.  The ICC has created ambiguity by departing from the case law of 

the ICTY by: a. stating the physical or mental pain must be “severe;” and b. not including 

in its definition “serious acts on human dignity.”  Any ambiguity in the law must be 

resolved in favor of the Accused. Therefore for inhumane treatment, the physical or 

mental pain must be “severe”; and a “serious act on human dignity” is not included in the 

definition of an inhumane act. 

The OCP further errs when it asserts that inhumane treatment is “an umbrella clause 

under which those violations of sufficient seriousness that are not expressly enumerated 

in Article 6 may be considered to be grave breaches.”  The Commentary to the Geneva 

Conventions has laid out a test for the underlying act of inhumane treatment which does 

not characterize it as an “umbrella clause.”   

vi. Deprivation of a fair and regular trial 

The OCP and Duch Trial Chamber both err when they assert / hold that the right not to be 

sentenced or executed without previous judgement pronounced by a regularly constituted 

court is a grave breach offense.   It is only found in Common Article 3 of the Geneva 

Conventions, which is only applicable in a non-international armed conflict.  Grave 

breaches are not applicable in a non-international armed conflict. 

vii. Unlawful deportation or transfer of a civilian 

The OCP errs when it asserts that: a. both unlawful deportation and unlawful transfer 

concern the involuntary and unlawful movement of protected persons from their place of 

residence.  The Geneva Conventions state that a transfer or a deportation can only be to 

other parties to the Geneva Conventions (i.e. States), or from an occupied territory. 

Unlawful deportation can only occur, therefore, when a person is displaced from an area 

in which he or she is lawfully present, insofar as that a protected person is lawfully 

present in a State.  The OCP also errs in not articulating an element of force is a 

requirement when setting out the elements of an unlawful transfer. 

 

d. National Crimes 

i. Jurisdiction over the national crimes listed in Article 3 new of the 

Establishment Law 

The OCP asserts that the ECCC has jurisdiction to apply the national crimes of homicide, 

torture, and religious persecution and that Mr. IENG Sary should be indicted with the 

crimes of homicide and torture as found in the 1956 Cambodian Penal Code.  In making 

these assertions, the OCP fails to address the Defence’s previous arguments concerning 

the applicability of the national crimes listed in Article 3 new of the Establishment Law. 
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ii. Definitions of homicide, torture, and religious persecution 

The Defence notes that the definitions provided by the OCP do not correspond exactly 

with the English translations of the Articles found in the ECCC Legal Compendium.  The 

Defence submits that the definitions provided in the original French language of the 1956 

Penal Code and the Khmer translation must be considered authoritative. 

 

e. Individual Criminal Responsibility 

i. Personal jurisdiction 

The OCP errs when it asserts that the ECCC has jurisdiction over international crimes 

and national crimes in Cambodia from 1975-79.  The expressions ‘senior leaders’ and 

‘most responsible’ were carefully selected to distinguish the ECCC’s jurisdiction from 

that of other tribunals.  These expressions require that the ECCC must look at de facto 

responsibility.  Individual responsibility can only be determined through the de facto 

responsibility of the Charged Person. 

ii. Forms of liability – Establishment Law 

There is no reason to look to outside Cambodian law for the definition of forms of 

liability under the Establishment Law.  To the extent the OCIJ finds that it will consider 

the jurisprudence of the ad hoc tribunals when defining forms of liability, however, the 

Defence has attempted, where possible, to point out the errors in the OCP’s interpretation 

of this jurisprudence. 

iii. “Committed” 

The OCP asserts that “for the crime of genocide, committing does not require a direct and 

physical perpetration..." This is not a settled interpretation and both cases relied upon by 

the OCP contained strong dissenting opinions dealing with this issue.  The Defence 

submits that there is no reason that “commission” should be interpreted differently as it 

relates to genocide than as it relates to any other crime within the jurisdiction of the 

ECCC.   

iv. Joint Criminal Enterprise 

The Defence submits, as it has argued previously, that joint criminal enterprise liability in 

its entirety is inapplicable at the ECCC.  The Defence recognizes, however, that the OCIJ 

is bound by the Pre-Trial Chamber, which has held that the JCE I and II are applicable at 

the ECCC.  The OCP appears not to acknowledge that the OCIJ is bound by the same 

decision of the Pre-Trial Chamber, which found JCE III to be inapplicable. 

v. “Planned” 

The OCP asserts that planning “may be constituted by, inter alia, ‘formulating a criminal 

plan or endorsing a plan proposed by another.’”  However, certain of the authorities cited 

by the OCP do not support the proposition made, and those that do, erred. 

vi. “Instigated” 
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The OCP asserts that “[t]he mere presence of someone holding authority who fails to act 

has been held to be an act of instigation…”  However, neither of the paragraphs cited by 

the OCP provide support for this assertion. 

vii. “Aided and abetted” 

The OCP asserts that mere presence of the accused may be sufficient to establish aiding 

and abetting. The presence of the accused must actually be shown to have had “a 

significant legitimising or encouraging effect on the principals.” 

viii. Command responsibility 

The Defence submits, as it has argued previously, command responsibility is inapplicable 

at the ECCC.  The OCP asserts that command responsibility is “firmly entrenched in 

customary and conventional international law.”   It is irrelevant whether command 

responsibility is today firmly entrenched – the pertinent issue is whether it was part of 

customary or conventional international law applicable in Cambodia in 1975-79.  The 

Defence has previously explained and maintains that it was not.   

The OCP asserts that this form of liability “encompasses, in addition to military leaders, 

political leaders and other civilian superiors in positions of authority.”  This is incorrect.  

As the Defence has previously explained, although command responsibility was 

sometimes applied to non-military superiors by the post-World War II tribunals, there 

was no widespread, consistent State practice to hold non-military superiors accountable 

for the acts of their subordinates at that time or in 1975-79. 

The OCP asserts that in cases involving armed conflict, command responsibility applies 

regardless of whether the conflict was internal or international.  This is incorrect.  The 

post-World War II tribunals which applied command responsibility solely had 

jurisdiction over cases set in the context of an international armed conflict.  Likewise, 

Additional Protocol I, which has been relied upon in support of the existence of 

command responsibility in customary international law, is applicable only to international 

armed conflicts.   

The OCP asserts that there is no need to show a causal link between the superior’s failure 

to prevent his or her subordinate’s crimes and their occurrence.   This is incorrect.  Post-

World War II cases, if evidence of customary international law, demonstrate that 

customary international law requires that a superior may only be held liable through 

command responsibility where the underlying crimes occurred as a result of the 

superior’s omission.  The ICTY’s position that a causation requirement is not necessary 

does not meet the requirements of customary international law.  The ICC Statute may 

more clearly reflect the development of customary international law.  Article 28 of the 

ICC Statute does require causation. 

The OCP also fails to explain that command responsibility may not apply to the national 

crimes listed in Article 3 new of the Establishment Law.  Because command 

responsibility did not exist in domestic Cambodian law, it cannot be applied to domestic 

Cambodian crimes.  The OCP also fails to explain that command responsibility liability is 

inconsistent with specific intent crimes. 
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f. Observations 

i. The ECCC has no jurisdiction over Mr. IENG Sary because of the 

principle of ne bis in idem 

The issue of whether prosecution may proceed against Mr. IENG Sary or whether it 

would be barred by the principle of ne bis in idem was not addressed by the OCP in its 

Final Submission, but it is relevant to the issuance of the Closing Order.  The principle of 

ne bis in idem prevents prosecution by a subsequent court of an individual for the same 

conduct, facts or cause of action for which that individual was already convicted or 

acquitted.  The issue arises because in August 1979, Mr. IENG Sary was tried and 

convicted, in absentia, for having committed genocide.   

At this stage, now that Mr. IENG Sary is charged with genocide, and the OCP has 

specifically requested that he be indicted for genocide, it is clear that the current 

prosecution arises out of the same acts as those upon which the charges brought in 1979 

were based.  It is a violation of Cambodian and international law for the ECCC to 

exercise jurisdiction over Mr. IENG Sary.  The OCP has not attempted to demonstrate 

that the current prosecution does not arise out of the same acts.  If the OCIJ finds this not 

to be the case, it must clearly indicate in the Closing Order which new acts (which were 

not the basis for any charges in 1979) will form the basis of the indictment.   

ii. Exceptions to the ne bis in idem principle, including the issue of 

cumulative convictions, are inapplicable 

The right not to be tried again for the same offense is protected without exception under 

Cambodian law.  If exceptions outlined by the OCIJ are found to exist and apply before 

the ECCC, however, the Defence submits that they are not applicable in the present case. 

The exceptions previously outlined by the OCIJ exist where the prior proceedings: 

(a) were for the purpose of shielding the person concerned from criminal 

responsibility for crimes within the jurisdiction of the court; or  

(b) otherwise were not conducted independently or impartially in 

accordance with the norms of due process recognized by international 

law and were conducted in a manner which, in the circumstances, was 

inconsistent with an intent to bring the person concerned to justice. 

Since the 1979 trial resulted in Mr. IENG Sary being sentenced to death, and all his 

property being ordered confiscated, it is obvious that the 1979 trial was not meant to 

shield Mr. IENG Sary from criminal responsibility.  The 1979 trial was also obviously 

not intended to help Mr. IENG Sary escape culpability, since he was sentenced to death 

and all his property was ordered to be confiscated.   

The concept of cumulative convictions is not applicable here, because cumulative 

convictions have only been used by international tribunals where the accused was 

charged cumulatively in the same trial. 

iii. The ECCC has no jurisdiction over Mr. IENG Sary due to his validly 

granted royal pardon and amnesty 
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The issue of Mr. IENG Sary’s Royal Pardon and Amnesty (“RPA”) arose because on 15 

July 1994, the Cambodian Parliament promulgated a Law outlawing the Democratic 

Kampuchea Group (“1994 Law”).  This law declared, inter alia, that the “Democratic 

Kampuchea” group and its armed forces were outlaws and that membership in the group 

was illegal.   On 14 September 1996, the King, at the behest of the Co-Prime Ministers, 

exercised his lawful authority under the Cambodian Constitution, granting Mr. IENG 

Sary an “amnesty from sentence” for his 1979 sentence of death and confiscation of all 

his property and an amnesty for prosecution under the 1994 Law. 

Concerning Mr. IENG Sary’s “amnesty from sentence,” by the time the amnesty for Mr. 

IENG Sary’s death sentence was given, the death penalty had already been abolished in 

Cambodia.  Thus, it is clear that the King did not intend to issue this amnesty from 

sentence simply to ensure that Mr. IENG Sary’s death sentence would not be carried out.  

It must be because the King intended to ensure that Mr. IENG Sary would not serve any 

sentence related to a conviction based on the acts at issue in the 1979 trial. 

Concerning Mr. IENG Sary’s “amnesty from prosecution,” the preamble to the 1994 Law 

states that the Law was enacted “[r]ealizing that the leadership of the ‘Democratic 

Kampuchea’ group can not … conceal and escape from their responsibility of committing 

criminal, terrorist and genocidal acts since the time that the Pol Pot regime took power in 

1975-78.  The crime of genocide has no statute of limitations.” In addition, the list of 

enumerated crimes is not exhaustive, leaving the 1994 Law ambiguous. Therefore the 

purpose and scope of the Law, as discussed in the preamble, should be taken into 

consideration. 

iv. The Closing Order must fully account for all attempts to collect 

exculpatory evidence and must analyze such evidence 

All exculpatory evidence, whether relevant to criminal responsibility or to mitigating 

circumstances, should be carefully analyzed in the Closing Order.  If the OCIJ fails to 

fully account for, make available and analyze all exculpatory evidence, a distinct 

possibility remains that the Defence will not have available to it evidence which might be 

potentially exculpatory.  Further, this evidence will not be considered by the Trial 

Chamber.  This will undoubtedly affect the fair trial right of Mr. IENG Sary to have 

adequate facilities for the preparation of his defence.  Any lack of investigation or 

analysis of exculpatory evidence by the OCIJ will make it impossible for Mr. IENG Sary 

to form his defence within the framework of his rights.  This would affect his fair trial 

rights and the proceedings can be stayed. 

Essence of Response 

 

The Essence of the Response is to inform the OCIJ of instances where the OCP’s Final 

Submission erroneously characterizes the law, and to make supplementary observations 

to assist the OCIJ when drafting the Closing Order. 


