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Summary of IENG Sary’s expedited request to stay the proceedings pending a Pre-

Trial Chamber decision on his annulment appeals on the investigative / analysis 

work performed by OCIJ employees Boyle & Heder and DC–Cam evidence relied 

upon by the OCIJ, 1 September 2010 

 

Introduction 

On 1 September 2010, the Defence submitted an expedited request to stay the 

proceedings pending a Pre-Trial Chamber decision on its appeal of the constructive 

denial of two of its annulment requests concerning the investigative / analysis work 

performed by OCIJ employees Stephen Heder and David Boyle and DC–Cam evidence 

relied upon by the OCIJ. This expedited Request to stay the proceedings was made 

necessary because the OCIJ announced that it plans to issue the Closing Order in Case 

002 in September 2010.  If the Pre-Trial Chamber does not make a decision on Mr. IENG 

Sary’s appeal concerning the annulment requests before the Closing Order is issued, the 

Closing Order will be defective, because it will rely upon investigative material which 

may later be annulled.  This will impact upon Mr. IENG Sary’s right to a fair trial, as the 

Rules do not allow the Defence to appeal the factual matters contained in the Closing 

Order. 

 

Procedural History 

On 14 January 2010, the OCIJ announced that “Subject to the parties’ exercise of their 

procedural rights the Co-Investigative Judges will endeavor to issue a Closing Order in 

September 2010.” 

 

On 19 May 2010, the Defence filed an application to seize the Pre-Trial Chamber with a 

request to annul all investigative acts performed by or performed with the assistance of 

Stephen Heder and David Boyle. The Defence made this request “because evidence 

indicates that these two individuals are not sufficiently impartial to be relied upon to 

conduct impartial investigative acts.  A biased investigation will necessarily violate Mr. 

IENG Sary’s fundamental fair trial right to be tried by an impartial tribunal.” 

 

On 8 June 2010, Co-Investigating Judge You Bunleng sent a letter to Co-Investigating 

Judge Marcel Lemonde stating, “I would like to give you back the draft of the rogatory 

letters which bore your signature, mine being crossed out, and we will discuss any 

possible actions with regards to the case files 003 and 004 in the month of September 

2010, when we will complete our closing order for the case file number 002, which is 

considered to be the core of the tribunal.” 

 

On 16 July 2010, the Phnom Penh Post, partially quoting court spokesman Lars Olsen, 

stated, “‘It is now the last phase of Case 002 before there will be a decision on whether 

there will be indictments,’ and the UN-backed court was on schedule to issue closing 

orders in Case 002 by a court-mandated September deadline, he said.” 

 

On 20 July 2010, the Defence filed an application to seize the Pre-Trial Chamber with a 

request to annul all evidence collected from the Documentation Center of Cambodia. The 

Defence made this request “because evidence indicates that the OCIJ has not exercised 
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the required due diligence in verifying the authenticity, credibility and reliability of 

evidence collected from DC-Cam.” 

 

On 17 August 2010, the Cambodia Daily and the Phnom Penh Post each published 

articles which stated that the OCIJ would issue a Closing Order in September.  The 

Cambodia Daily quoted Lars Olsen as stating, “They are working on a schedule to issue a 

closing order in September.” 

 

On 31 August 2010, the Defence filed an oral notice of appeal, notifying the Court of its 

intention to appeal jointly the constructive denial of the Heder and Boyle annulment 

request and the DC-Cam annulment request. 

 

Request for Stay of Proceedings 

If the proceedings are not stayed and the Closing Order is issued before the Pre-Trial 

Chamber’s decision on Mr. IENG Sary’s annulment requests, the Closing Order will be 

based on material resulting from investigative action which the Pre-Trial Chamber may 

later annul.  If the Pre-Trial Chamber finds that either or both of the annulment requests 

should have been granted, the Pre-Trial Chamber will be unable to rectify this error by 

amending the Closing Order.  It will need to remand the matter to the OCIJ because the 

Pre-Trial Chamber is not in a position to determine what investigative action was 

performed by or with the assistance of Stephen Heder and David Boyle or to determine 

how much weight the OCIJ has given to DC-Cam material.  Any remand of the Closing 

Order to the OCIJ to correct defects will, undoubtedly, be complicated by appeals to the 

Closing Order. 

 

Not only will a failure to stay the proceedings complicate matters due to the need to 

remand, this procedural defect will more importantly violate Mr. IENG Sary’s 

fundamental fair trial right to an effective defence.  Since the Defence may not appeal the 

factual issues set out in the Closing Order, the Defence will have no procedural remedy to 

prevent Mr. IENG Sary’s case from being sent to trial based upon a faulty indictment – 

should the OCIJ find that there is enough evidence to send the case to trial.  Furthermore, 

Mr. IENG Sary has the right to expeditious proceedings, but the complications caused by 

a failure to stay the proceedings would infringe this right.  It would take far longer for the 

Pre-Trial Chamber to remand the Closing Order to the OCIJ with instructions to amend it 

and for the OCIJ to make the necessary amendments and reissue the Closing Order than it 

would for the OCIJ to await the Pre-Trial Chamber’s decision before issuing the Closing 

Order. 

 

The OCIJ must not allow extraneous considerations to cloud its judgment over whether to 

stay the proceedings.  The Defence is aware that if the OCIJ does not issue the Closing 

Order before 19 September 2010, NUON Chea may need to be released from provisional 

detention.  This is not a valid reason to refuse a request for a stay of proceedings.  It is not 

in the interests of justice to give weight to such considerations over the fair trial rights of 

Mr. IENG Sary.  To do so would violate another fundamental fair trial right of Mr. IENG 

Sary’s: the right to be tried by an independent and impartial tribunal.  This right 

necessarily means that the judges involved in his case must base their decisions only 

upon the legal issues at hand. 


