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Introduction 

On 22 July 2010, the Defence submitted a motion against the direct application of 
customary international law at the ECCC.  The application of customary international law 
will have a great impact on the future proceedings at the ECCC since many jurisdictional 
issues raised at the ECCC, such as crimes against humanity, only exist in customary 
international law.   

 
Admissibility of this application 
 
Jurisdictional issues must be raised at this stage of the proceedings.  Internal Rule 
(“Rule”) 74(3)(a) entitles the Defence to appeal orders confirming the jurisdiction of the 
ECCC to the Pre-Trial Chamber.  This right of appeal would be meaningless if the 
Defence were forbidden to raise jurisdictional issues before the OCIJ.  The Rules should 
not be interpreted to reduce protection explicitly accorded to the parties.  Any doubt as to 
the proper interpretation of the Rules must be resolved in favor of Mr. IENG Sary, in 
accordance with Article 38 of the Cambodian Constitution. 
 
Summary of Arguments 
 
a. ECCC is a domestic court  
The negotiations for the establishment of the ECCC resulted in the creation of national 
chambers within the Cambodian court system assisted by international funding and 
resources.  Neither the Cambodian Government nor the United Nations (“UN”) intended 
to establish the ECCC as an international court; nothing in the ECCC’s founding 
documents bears this out – explicitly or implicitly.  During negotiations between the 
Cambodian government and the UN, the international community suggested the 
establishment of an international tribunal.  This option, however, was explicitly rejected 
by the Cambodian government.  Prime Minister Samdech Akka Moha Sena Padei Techo 
Hun Sen insisted that the extent of the UN’s participation be limited “to provid[ing] 
experts to assist Cambodia in drafting legislation that would provide for a special 
national Cambodian court to try Khmer Rouge leaders and that would provide for foreign 
judges and prosecutors to participate in its proceedings.”  Thus, unquestionably, the 
Cambodian government and the UN negotiated and reached an agreement establishing 
the ECCC as a national court within the existing court structure. 
 
Reflecting the intent and results of the negotiations, the Agreement reads: 

WHEREAS prior to the negotiation of the present Agreement substantial 
progress had been made by the Secretary-General of the United Nations … 
and the Royal Government of Cambodia towards the establishment, with 
international assistance, of Extraordinary Chambers within the existing court 
structure of Cambodia  
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The Establishment Law confirms that the “Extraordinary Chambers shall be established 
in the existing court structure…”   

In deciding whether the Establishment Law was in accordance with the Cambodian 
Constitution, the Cambodian Constitutional Council’s concern with the status of the 
ECCC is clear.  It noted that “[i]n order to serve in the Extraordinary Chambers all the 
Cambodian and United Nations components shall be appointed by the Supreme Council 
of the Magistracy, which is a supreme Cambodian national institution, while the Director 
and Deputy Director of the Office of Administration are also to be appointed by 
Cambodian authorities.  In this regard the United Nations only provides a list of 
candidates, and has no decision-making rights.”  It further stated that “[u]tilising the 
existing Cambodian court system, and selecting Phnom Penh as the location for the 
proceedings again protect the sovereignty of the Kingdom of Cambodia.” 
 
The ECCC and the United Nations Assistance to the Khmer Rouge Trials (“UNAKRT”) 
websites also explain to the public that the ECCC is a national Cambodian court.  The 
ECCC website states that “[t]he government of Cambodia insisted that, for the sake of 
the Cambodian people, the trial must be held in Cambodia using Cambodian staff and 
judges together with foreign personnel.  Cambodia invited international participation due 
to the weakness of the Cambodian legal system and the international nature of the 
crimes, and to help in meeting international standards of justice.”  The UNAKRT website 
states that “UNAKRT provides technical assistance to the Extraordinary Chambers in the 
Courts of Cambodia (ECCC).  The ECCC is a domestic court supported with 
international staff, established in accordance with Cambodian law.” 
 
The Pre-Trial Chamber stated, “For all practical and legal purposes, the ECCC is, and 
operates as, an independent entity within the Cambodian court structure…”  While it 
noted that the Office of the Co-Prosecutors (“OCP”) had submitted that the ECCC was a 
“special internationalized tribunal,” the Pre-Trial Chamber did not adopt this position.  If 
the ECCC were truly an international tribunal (or “internationalized”, assuming this OCP 
designated moniker is of any worth), to the extent it can import laws and forms of 
liabilities distinct from and in contravention of the Cambodian Constitution, Criminal 
Code and Criminal Procedure, then how is it that its judges are not competent to deal 
with issues of corruption at the ECCC?  The ECCC Judges’ decision to defer to the 
Cambodian government by declining to deal with the issue suggests that they do view the 
ECCC as being a Cambodian court.  Certainly, any of the ad hoc international tribunals 
or “internationalized” tribunals would not have deliberately opted to ignore, if not 
condone (a resulting perception due to inaction), the sort of corrupt practices purported to 
have existed at the ECCC. 
 
b. Customary international law is not directly applicable in Cambodian domestic 

courts 
 1. No provisions exist for the application of customary international 

law through constitutional authorization  
 

It is noteworthy that none of the Constitutions of Cambodia have provided a procedure to 
incorporate customary international law into domestic law.  Between 17 April 1975 and 6 
January 1979, two Constitutions were in force.  On 10 May 1972, a Constitution was 
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promulgated which remained in force throughout the period of the Khmer Republic (until 
1975).  The Khmer Republic Constitution is similar to the 1993 Constitution in that it 
merely provided under Article 38 that the “President of the Republic shall sign treaties 
and international conventions and shall ratify them pursuant to parliamentary vote.”  
Article 72 prohibited the retroactive application of laws “except for special provisions 
which are expressly stipulated therein.”  There is no provision within the Khmer Republic 
Constitution to support a contention that customary international law was directly 
applicable in Cambodian domestic courts at the time. 
  
The next constitution was promulgated on 5 January 1976 and remained in force during 
the period of Democratic Kampuchea (1975-1979).  This Constitution included limited 
provisions in relation to the legislative framework applicable during that period. There 
were no provisions within the 1976 Democratic Kampuchea Constitution to support a 
contention that any form of international law – treaty or custom – was directly applicable 
in Cambodian domestic courts at the time.  Article 5 merely provided that legislative 
power was vested in the Representative Assembly of the people, workers, peasants, and 
all other Kampuchean laborers.  Article 7 confirmed that the People’s Representative 
Assembly was responsible for legislation and for defining the various domestic and 
foreign policies of Democratic Kampuchea. 
 
The 1993 Constitution (amended in 1999), which is currently in force, merely states that 
the King shall sign and ratify international treaties and conventions after a vote of 
approval by the National Assembly and the Senate.  There is no provision within the 
1993 Constitution to support the contention that customary international law is directly 
applicable in Cambodian domestic courts today, including the ECCC. 
 

 2. No implementing legislation exists for customary international law  
 
The Cambodian National Assembly has not passed any legislation containing any explicit 
reference to any rule of customary international law.  For the past 17 years, the 
Cambodian National Assembly has only adopted international treaties and conventions, 
such as the Law on Approval for Cambodia to be a member of the Kyoto Protocol of the 
United Nations Convention on Climate Change, enacted on 26 October 2006. 
  

 3. Cambodian courts do not apply customary international law 
directly  

 
There are no Cambodian cases or decisions addressing the complex issue of the direct 
application of customary international law in Cambodian domestic courts.  Instructive, 
however, is the unquestionable fact that the Cambodian legal system mirrors the French 
legal system, and as such, the approach of French courts to this issue is especially 
pertinent.  Given that France has rejected the direct application of customary international 
law in its domestic courts, it logically follows that Cambodia – save for explicit 
legislation to the contrary – would equally reject the direct application of customary 
international law in its domestic courts.  
 
Whenever customary international law is invoked in a national court, the court is under 
an obligation to consider if and under what circumstances the national legal system is 
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permitted or obliged to apply customary international law.  In the absence of specific 
directives in its Constitution, legislation or national jurisprudence, a national court has no 
authority to apply customary international law. 
 
c. Customary international law is not applicable at the ECCC 
 

 1. Customary international law provided for in the [ECCC Law] 
violates the principle of nullum crimen nulla poena sine lege  

 
The Pre-Trial Chamber has held that “the clear terms of Article 2 of the ECCC Law … 
can only lead to the conclusion that the ECCC has jurisdiction to apply … customary 
international law at the relevant time.”  Article 2 new provides that the ECCC has been 
established to “bring to trial senior leaders of Democratic Kampuchea and those who 
were most responsible for the crimes and serious violations of … international 
humanitarian law and custom…”  The Pre-Trial Chamber has therefore found that the 
Establishment Law could retroactively implement customary international law.  This 
finding violates the principle of nullum crimen nulla poena sine lege.  The principle of 
nullum crimen, nulla poena sine lege dictates that no one may be prosecuted unless, at 
the time of the offense, the act was specified in law to be a crime and unless a 
punishment was provided by law.  This principle is enshrined in the Universal 
Declaration of Human Rights (“UDHR”) and in the International Convention on Civil 
and Political Rights (“ICCPR”), whose standards the ECCC must fully respect. 
 
Article 15(1) of the ICCPR states “No one shall be held guilty of any criminal offence on 
account of any act or omission which did not constitute a criminal offence, under national 
or international law, at the time when it was committed.”  With respect to national law, 
customary international law did not form part of national law during the period the ECCC 
has temporal jurisdiction. 
 
Guidance as to the meaning of the phrase “or international law” can be found in the 
jurisprudence of the European Court of Human Rights (“ECHR”).  In the case of K. -H. 
W. v. Germany, the ECHR considered Article 7 of the European Convention of Human 
Rights, which mirrors Article 15 of the ICCPR.  Commentary to K. -H. W. v. Germany 
states that the ECHR held compliance with the phrase “or international law” “depends on 
whether the person concerned could reasonably know that the offence committed by him 
was prohibited and punishable within the relevant legal system at the time, either by 
virtue of a national legal provision or by virtue of a directly applicable international legal 
provision with internal effect.”  Therefore, only reasonable knowledge of an international 
law offense which was prohibited and punishable by the Cambodian courts in 1975-79 
would allow the application of that offense to a Charged Person. 
 
Further, the principle of nullum crimen, nulla poena sine lege dictates that a punishment 
must be provided by law.  No criminal offense in customary international law in 1975-79 
– should any be found to exist – had a corresponding punishment.  Therefore, any 
criminal offense of customary international law in 1975-79 applied at the ECCC would 
violate the principle of nullum crimen, nulla poena sine lege as no punishment existed for 
any such crime. 
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 2. Any crime or mode of liability existing under customary 
international law at the relevant time is irrelevant as Cambodian law 
does not provide for the direct application of customary international 
law 

 
A fundamental difference between the ECCC and the ICTY is that, as an international 
court established by the UN Security Council, the ICTY is entitled to directly apply 
customary international law.  This is entirely logical.  The ICTY is not a domestic 
Yugoslav court and does not have to choose between Yugoslav domestic law and 
customary international law.  It is only obliged to take note of the domestic law of the 
former Yugoslavia with regards to sentencing.  By contrast, the ECCC is established 
within the existing court structure of the national legal system of Cambodia; it may only 
apply customary international law if permitted or obliged by Cambodian law.  
 

 2. Any crime or mode of liability existing under customary 
international law was not sufficiently accessible at the relevant time 

 
The Pre-Trial Chamber held “[a]s to accessibility, reliance can be placed on a law which 
is based on custom,” without providing any analysis as to why this is the case.  Professor 
Ferdinandusse highlights the fundamental problem of accessibility of offenses based on 
customary international law, “[a]s these are unwritten sources, they cannot simply be 
published as are treaties and statutes.  As a result, they are less accessible to the general 
public.”  The accessibility of customary international law is immediately difficult due to 
its unwritten nature. 
 

 3. Any crime or mode of liability existing under customary 
international law was not sufficiently foreseeable at the relevant time 

 
The Cambodian Penal Code in force from 1975-79 was the 1956 Penal Code.  The ECCC 
recognizes this.  In 1975-79, the 1956 Penal Code was the only code for criminal liability 
in Cambodia.  Therefore, it could not be foreseeable to a Charged Person that he could be 
found criminally liable under any other law from 1975-79.  However, it would have been 
foreseeable for a Charged Person that criminal law could not be applied retroactively.  
Article 6 of the 1956 Penal Code explicitly states that “Criminal law has no retroactive 
effect.  No crime can be punished by the application of penalties which were not 
pronounced by the law before it was committed.”  In 1975-79, an individual would have 
been expressly informed that criminal law does not apply retroactively.  A retroactive 
application of the law would not have been foreseeable to a Charged Person. 
 
In 1975-79 Cambodia, there was no national legal provision or a directly applicable 
international legal provision with internal effect criminalizing the crimes set out in the 
Establishment Law and modes of liability therein.  Hence, a Charged Person could not 
have sufficiently foreseen customary international law being applied to them.  Indeed, the 
Pre-Trial Chamber is aware that provisions in Cambodian law are necessary to give 
notice of criminal liability applicable at the relevant time. 
 
The continuing evolution of customary international law as well as the questionable 
status of customary international law makes it extremely difficult to access what is 
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customary international law at a requisite point in time.  Indeed, this issue is highlighted 
in the JCE Decision, where the Pre-Trial Chamber correctly found that JCE III did not 
form part of customary international law in 1975-79. 
 

 4. Whether certain customary international law norms have achieved 
a jus cogens status does not affect the non-applicability at the ECCC 

 
Jus cogens norms have been defined as “rules of customary law which cannot be set 
aside by treaty or acquiescence but only by the formation of a subsequent customary rule 
of contrary effect.”  There is no peremptory norm requiring a State to punish jus cogens 
norms.  States cannot invoke the jus cogens nature of a crime to exercise subject matter 
jurisdiction if their domestic legal systems do not otherwise provide for this jurisdiction.  
Cambodia’s legal system, as explained above, does not. 
 
Even assuming that every State did possess a duty to prosecute jus cogens norms under 
customary international law, this duty does not fall to the ECCC but to the Cambodian 
government.  In democratic societies, “criminal offences are clearly established by the 
executive. The judiciary cannot itself determine the existence of an offence de novo that 
is not prescribed in the statutes promulgated by the executive.”  Thus, any supposed 
customary international law obligation to prosecute jus cogens norms weighs on 
Cambodia as a State and not on the ECCC. 

Essence of application 
 
This jurisdictional challenge is made necessary because the ECCC will act ultra vires by 
directly applying customary international law.   


