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Introduction 

On 20 July 2010, the Defence submitted an application to seize the Pre-Trial Chamber 
with a request for annulment of all evidence collected from the Documentation Center of 
Cambodia (“DC-Cam”).  This application is made necessary because evidence indicates 
that the Office of Co-Investigating Judges (“OCIJ”) has not exercised the required due 
diligence in verifying the authenticity, credibility and reliability of evidence collected 
from DC-Cam. 

 
Admissibility of this application 
 
Internal Rule (“Rule”) 76(4) states that applications for annulment may be declared 
inadmissible where the applications relate to an order which is open to appeal.  
Applications for annulment must be accepted after all related appeals have been decided.  
Rule 76(7) states that the Closing Order cures all procedural defects, thus further leading 
to the conclusion that an application for annulment may be filed at this time. 
 
Summary of Arguments 
 
a. Flaws in the OCIJ’s collection of DC-Cam evidence 

1.History 
DC-Cam was created as a result of the United States of America’s Cambodian Genocide 
Justice Act in 1994.  It was directly linked to Yale University and supported by United 
States of America government funds.  Therefore, although it can legitimately claim to be 
a non-governmental organization today, it has had political support in the past.  This is 
especially important, as evidence currently at DC-Cam is likely to have been collected 
during the time DC-Cam had political support.  This affects the credibility of the 
evidence.  The Cambodian Genocide Justice Act assumes crimes against humanity were 
committed and there was genocide.  Therefore, DC-Cam’s mandate – still part of its 
mission today – is to collect evidence with the mindset that there were crimes against 
humanity and there was genocide, and not with the mindset to investigate the truth.  

2. Authenticity 
The OCIJ has failed to analyze whether evidence collected from DC-Cam is prima facie 
authentic.  The DC-Cam verification procedure does not establish that evidence collected 
from DC-Cam is prima facie authentic as is required for admitted evidence.  The OCIJ 
has not placed on the Case File any attempts it has made to remedy this defect nor 
provided how it plans to do so.  For example, the OCIJ has not obtained the qualifications 
or experience of DC-Cam staff in document verification. 
 
DC-Cam has a large number of copied documents in its filings.  As copied documents are 
not a primary source, they must face more scrutiny than original documents for their 
authenticity and reliability.  The OCIJ has not provided any information concerning how 
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it has tested these documents for their authenticity and reliability and why it considers 
copied documents to be authentic and reliable. 

3. Reliability 
The flawed methodology of the collection of evidence by DC-Cam severely affects the 
reliability of all evidence collected from DC-Cam.  The OCIJ has failed to analyze the 
methodology which DC-Cam uses to interview donors of documents – if donors are 
interviewed at all.  The evidential quality of evidence collected from DC-Cam, without 
this information, is severely diminished, if not void.  The OCIJ has not provided any 
information to remedy this defect.  For example, the OCIJ has not verified whether all 
donors are actually interviewed by DC-Cam.  The OCIJ has not provided information 
concerning how DC-Cam uses the information from any such interviews to test the 
authenticity of the donated document. 
 
The OCIJ has not analyzed the methodology which DC-Cam uses to interview witnesses.  
The evidential quality of these witness statements, without this additional information, is 
severely diminished, if not void.  The OCIJ has not provided any information to remedy 
this defect in the evidence.  For example, interviews of witnesses were not given under 
oath, as required both by the Rules and Cambodian Code of Criminal Procedure (“CPC”).  
It is not known how each witness was chosen to give evidence.  It is not known how the 
authenticity of each witness was verified.  It is not known what DC-Cam said to each 
person interviewed regarding the use of their statements.   

4. Credibility 
The OCIJ has not provided any information regarding what DC-Cam notes on each 
document mean.  These notes could be vital in determining the credibility of the 
evidence.  The complete subjectivity of these notes affects the credibility of the annotated 
documents as the notes relate to the documents.  There is no evidence or information 
provided on the Case File to suggest that the OCIJ has carried out any investigation to 
ascertain the true value and reliability of these notes, and subsequently the credibility of 
the annotated documents.   
 

B. The existence of a procedural defect in the judicial investigation 
 

Evidence collected from DC-Cam can only be placed on the Case File by the OCIJ.  
Therefore, it is incumbent on the OCIJ to test the authenticity, reliability and credibility 
of the evidence.  The OCIJ has provided little, if any, evidence to indicate that it has 
remedied the very severe defects in evidence collected from DC-Cam.  There is no 
evidence that the OCIJ has attempted to correct the flaws in DC-Cam’s collection of 
evidence.  There is no OCIJ explanation of its general methodology.  The results of the 
OCIJ investigation must be placed on the Case File.  Because of the lack of information 
remedying the severe defects in evidence collected from DC-Cam, and the lack of 
information concerning general OCIJ methodology on the Case File, it must be assumed 
that the OCIJ has made no effort or investigations to correct the defects of evidence 
collected from DC-Cam.  Evidence collected from DC-Cam is unsuitable to prove the 
facts.  Reliance on this evidence in the Closing Order results in a procedural defect in the 
judicial investigation. 
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Evidence collected from DC-Cam is not prima facie authentic, reliable or credible, and is 
therefore inadmissible.  At the ICTY authenticity of evidence on a prima facie basis is a 
matter which determines admissibility of evidence, rather than weight.  The ECCC 
should follow the ICTY guidelines on admissibility of evidence to avoid a flood of 
inadmissible evidence being considered as a basis for an indictment.  Inadmissible 
evidence used as a basis for an indictment results in a procedural defect in the judicial 
investigation. 
 
The lack of effort or investigations from the OCIJ to correct the defects of evidence 
collected from DC-Cam leads to the logical conclusion that the OCIJ has simply 
collected evidence from DC-Cam and placed it on the Case File.  In doing so, the OCIJ 
has simply outsourced the investigation to DC-Cam.  Those working at DC-Cam have 
therefore become de facto investigators.  Rule 16 states that Investigators must be 
accredited by the Ministry of Justice and swear an oath before a Chamber of the ECCC.  
The purpose of Rule 16 is to make sure that evidence is collected in a procedurally 
correct manner.  Evidence which is not collected from Rule 16 Investigators cannot be 
trusted to have been collected in a procedurally correct manner.  Those working at DC-
Cam have not been accredited or sworn in.  Therefore evidence collected from DC-Cam 
has not been collected by Rule 16 Investigators.  This results in a procedural defect in the 
judicial investigation. 
 
Article 110 of the CPC allows only for written records established by the Judicial Police 
to be deemed original and valid.  Judicial Police Officers have been extensively trained, 
have experience in investigations and have been sworn in by the Court of Appeal.  The 
purpose of Article 110 is to make sure that evidence is collected in a procedurally correct 
manner.  As stated above, the logical conclusion that the OCIJ has simply collected 
evidence from DC-Cam and placed it on the Case File establishes those working at DC-
Cam as the de facto Judicial Police.  Those working at DC-Cam are not part of the 
Judicial Police.  Therefore the written records collected from DC-Cam cannot be deemed 
original and valid and they have not been collected in a procedurally correct manner in 
accordance with Article 110 CPC.  This results in a procedural defect in the judicial 
investigation. 
 
Article 321 of the CPC affords the Judge discretion whether to find a piece of evidence 
admissible.  In the interests of judicial economy, judicial discretion should be used to test 
the evidentiary weight of DC-Cam evidence at the investigation stage of proceedings.  If 
testing the evidentiary weight of evidence collected from DC-Cam is left to trial, the 
severity of the flaws in the evidence will cause significant delays in the trial proceedings.  
Precedent proves that the Trial Chamber is keen to be satisfied of the accuracy and 
reliability of evidence and requires investigations to do so.  However, the Trial Chamber 
will not undertake supplementary investigations if they would lead to significant delays 
in trial.  The flaws in the evidence collected from DC-Cam have not been remedied by 
the OCIJ, which will lead the Trial Chamber to have to either undertake supplementary 
investigations, resulting in significant delays contrary to Rule 87(3)(b), or to exclude or 
find worthless evidence collected from DC-Cam. 

C. The procedural defects violate Mr. IENG Sary’s rights 
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Testing the evidentiary weight of the evidence collected from DC-Cam at trial will not be 
enough to protect the rights of Mr. IENG Sary because the OCIJ will still be able to rely 
on this evidence in its Closing Order.  A Closing Order based on evidence collected from 
DC-Cam runs the real risk of Mr. IENG Sary being indicted where there is inappropriate 
evidence to do so.  All evidence collected from DC-Cam must be annulled to protect the 
rights of Mr. IENG Sary.  
  
The Pre-Trial Chamber has explained that “a proven violation of a right of the Charged 
Person, recognized in the ICCPR, would qualify as a procedural defect and would harm 
the interests of a Charged Person.  In such cases, the investigative or judicial action may 
be annulled.”  The right to a fair hearing is enshrined in Article 14 of the ICCPR.  A 
charge based upon inappropriate evidence would be indicative that Mr. IENG Sary is not 
receiving a fair hearing, as no hearing at all should take place based upon such evidence.  
Therefore, the use of evidence collected from DC-Cam will violate Mr. IENG Sary’s 
rights recognized in the ICCPR.  
  
If the act of placing DC-Cam evidence on the Case File is not annulled, there will need to 
be supplementary investigations during trial, or the evidence will be found excluded or 
found worthless.  A finding that evidence collected from DC-Cam must be excluded or is 
worthless again would show that any indictment might have been based on inappropriate 
evidence.  Supplementary investigations would lead to a significant delay during trial, in 
violation of Rules 87(3)(b) and 21(4), and Article 14(3)(c) of the ICCPR. 
 
The Pre-Trial Chamber has found that a failure to take into account the fair trial rights of 
Mr. IENG Sary would be an error in law.  The use of evidence collected from DC-Cam in 
the Closing Order would fail to take into account the fair trial rights of Mr. IENG Sary.  
An error in law will invalidate the Closing Order.  The OCIJ cannot produce a valid 
Closing Order without the annulment of DC-Cam evidence. 
 
The Pre-Trial Chamber has held that “the manner and surrounding circumstances in 
which evidence is obtained, as well as its reliability and effect on the integrity of the 
proceedings, will determine its admissibility.”  The manner and surrounding 
circumstances in which DC-Cam evidence has been collected by the OCIJ affords little 
reliability to DC-Cam evidence.  Using evidence collected from DC-Cam would severely 
affect the integrity of the proceedings.  Any charge based upon inappropriate evidence 
would make a mockery of the ECCC and severely diminish its credibility as a model 
court for Cambodia. 
 
Essence of application 
 
All evidence collected from DC-Cam must be annulled.  The actions of the OCIJ raise the 
potential that Mr. IENG Sary may be charged based upon inauthentic, incredible, 
unreliable and therefore altogether inappropriate evidence.  A charge based upon 
inappropriate evidence will be in violation of Rules 16, 67(3)(c), 87, Article 110 of the 
CPC and Article 14 of the ICCPR.  This would violate the rights and interests of Mr. 
IENG Sary, in that he will be charged when there is insufficient evidence to do so and 
thus he will be subject to an unfair hearing.  This will further result in an error in law and 
the invalidity of the Closing Order. 


