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Summary of IENG Sary’s Second Appeal Against the OCIJ’s Order Denying his 

Request for Appointment of an Additional Demographic Expert to Re-Examine the 

Subject Matter of the Expert Report Submitted by Ms Ewa Tabeau and Mr They 

Kheam, March 2010 

 

Procedural History 

 

On 10 March 2009, the OCIJ appointed Ms. Ewa Tabeau and Mr. They Kheam as 

demographic experts, and assigned them the task of determining to the extent possible: 

“a) the population of Cambodia on 17 April 1975 and on 7 January 1979, and the number 

of deaths in the intervening period; b) specifying, where possible, the national, religious 

and/or ethnic origin of the deceased; and distinguishing between c) the causes of these 

deaths, in order to be able to determine those which are due, directly or indirectly, to 

policy implemented by the CPK and those which are due to external factors…”  

On 22 July 2009 the Defence filed a Request for the appointment of an additional 

demographic expert.  The Defence made this Request because of concerns regarding Ms. 

Tabeau’s partiality and competence – Ms. Tabeau has worked as an employee of the 

Office of the Prosecutor at the ICTY for the past nine years, and her curriculum vitae 

shows that she does not possess any experience dealing with the demographics of South 

East Asia.  In her work at the ICTY, her pro-prosecution bias is clear: she has been 

known to give opinions in her expert demographic reports which have absolutely no basis 

in demographics.  She stated in one expert report, for example, that “Bosnian Serbs and 

later also Bosnian Croats fought (often through ethnic cleansing and terror campaigns) to 

take and control territories that otherwise would be subject to the rule of Bosnian 

Muslims from Sarajevo.  The Muslims fought for these territories as they believed they 

did not have much choice.”  This is clearly not a demographic assessment. 

On 18 August 2009 the OCIJ denied this Request, finding that “there is no evidence that 

could raise reasonable doubts about the impartiality or competence of Ms. Tabeau to be 

engaged as an expert witness” and “the Co-Investigating Judges are under no obligation 

under the Internal Rules to consult the parties before appointing an expert.” 

On 16 September 2009 the Defence filed an Appeal against the denial of its request to 

appoint an additional demographic expert.  The Defence’s request for an oral hearing on 

this matter was denied. 

 

On 30 September 2009 the Demographic Expert Report was filed by Ms. Tabeau and Mr. 

They Kheam. On this same date, the OCP also responded to the Appeal.  It argued that 

the OCIJ was correct to refuse the Defence request for an additional expert, but supported 

the Defence position that the parties should be consulted before experts are appointed. 

 

On 14 December 2009 the Pre-Trial Chamber determined that the Appeal was 

inadmissible.  It determined that the Defence was not requesting the OCIJ to appoint an 

additional expert to conduct a new examination but was instead requesting an expert to 

“re-examine a matter already the subject of an expert report.” Since the OCIJ had not yet 

received the expert report from Ms. Tabeau and Mr. They Kheam at the time the Defence 
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requested an additional expert, the Pre-Trial Chamber ruled that the appeal was not 

admissible 

 

Since the Pre-Trial Chamber explained that the original Request was filed too early, 

before the Defence had received the expert report, on 6 January 2010 the Defence filed a 

Second Request.  The Second Request attempted to more fully explain the Defence’s 

concerns regarding Ms. Tabeau’s bias and incompetence in greater detail than the first 

Request.  

 

On 23 February 2010 the OCIJ rejected the Second Request through the Impugned Order.  

The OCIJ stated incorrectly that the Pre-Trial Chamber rejected the First Appeal, when, 

in fact, the Pre-Trial Chamber found the Appeal inadmissible for the reasons explained 

above and therefore had not considered the First Appeal on its merits.  The OCIJ then 

stated that it cannot consider duplicitous filings, although it did not claim that the Second 

Request was duplicitous. 

 

On 24 March 2010 the Defence filed this Appeal. 

 

Specific Defence concerns regarding Ms. Tabeau 

 

a. Ms. Tabeau has worked for many years in an adversarial system as an 

employee of the prosecution, and numerous studies show that experts in 

such systems become biased in favor of the party which employs them; 

b. some of her former OTP ICTY colleagues work in the OCP today, which 

will undoubtedly lead her pro-prosecution bias to extend to the 

investigation with which she has now been charged; 

c. she exposes this pro-prosecution bias in the legal characterizations which 

she interjects into her scholarly publications, and these characterizations 

go beyond her field of expertise; 

d. she has made statements regarding the Khmer Rouge regime which 

demonstrate her pro-prosecution bias; 

e. the Demographic Expert Report demonstrates Ms. Tabeau’s bias because 

it shows that she has a preference for the works which allow for a higher 

death toll 

f. the ICTY Simić Trial Chamber found methodological errors in her use of 

sources and was therefore unable to rely upon her expert report; 

g. an experienced demographic expert has criticized her methodology; 

h. an expert report she wrote for the OTP ICTY in the Lukić trial has faced 

criticism; and 

i. she has no experience with Southeast Asia or with the time period at issue. 
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Summary of the arguments 

 

- The OCIJ erred in determining that there is no evidence which could raise 

reasonable doubts as to the impartiality of Ms. Tabeau.  Impartiality and the 

appearance of impartiality are vital to the ECCC.  Evidence shows that Ms. 

Tabeau has developed a pro-prosecution bias through her long association with 

the Office of the Prosecutor at the ICTY (“OTP ICTY”) and that this bias carries 

over into the matters at issue at the ECCC.  The Demographic Expert Report 

demonstrates Ms. Tabeau’s lack of impartiality.  An additional expert is therefore 

necessary in order to improve the likelihood that this investigation is conducted in 

a fair and impartial manner.   

- The OCIJ erred in determining that there is no evidence which could raise 

reasonable doubts as to Ms. Tabeau’s competence to be engaged as an expert 

witness.  Both the Simić Trial Chamber and the expert demographer Svetlana 

Radovanović have found that Ms. Tabeau used flawed methodology when 

preparing her expert reports.  Furthermore, although Ms. Tabeau has experience 

dealing with demographic issues in Europe, she has no such experience in 

Southeast Asia and therefore lacks the necessary competence to perform the 

investigation for which she was appointed.  Examples from her Demographic 

Expert Report confirm Ms. Tabeau’s lack of competence.  An additional expert is 

necessary to ensure that this important and complex investigation is carried out 

properly; and 

- The OCIJ erred in failing to specify a single reason as to why an additional expert 

should not be appointed, treating the IENG Sary Request simply as a request to 

disqualify Ms. Tabeau.  There is no requirement in the Rules that only two experts 

be appointed for a specific investigation.  In this situation, appointing an 

additional demographic expert agreed upon by the parties would mitigate 

concerns relating to Ms. Tabeau’s impartiality and competence and would assist 

the investigation by lending additional expertise.  

Essence of Submission 

Mr. IENG Sary has a right to be tried by an impartial tribunal.  If the ECCC employs 

experts who not only lack competence to do the work for which they were appointed, but 

are also biased against the Defence, this right will be breached and Mr. IENG Sary’s trial 

will not be fair. 

 


