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Summary of IENG Sary’s Appeal Against the OCIJ’s Constructive Denial of IENG 

Sary’s Requests Concerning the OCIJ’s Identification of and Reliance on Evidence 

Obtained by Torture 

 

Introduction 

 

On 17 July 2009 and 7 August 2009, the Defence submitted investigative requests to the 

OCIJ.  The Defence, through its Requests, effectively sought information to be placed on 

the file that would, in a very transparent manner, set out the OCIJ’s methodical approach, 

assuming one exists, as to how it classifies / identifies good versus bad evidence obtained 

through torture, how it is cataloged, what standards if any exist in determining to what 

extent such evidence can be used, and what procedures are in place that would enable the 

Charged Persons to know what evidence obtained from torture was actually used (a) as 

substantive evidence and (b) as a means of identifying additional evidence (derivative 

evidence).  The OCIJ recently stated that the Defence Requests cannot be satisfied until 

the end of the investigation.  This is nothing more than a delay tactic by the OCIJ, as 

there is nothing in the Defence Requests which cannot be answered at the present time.  

The OCIJ’s failure to supply the information requested by the Defence or to issue a 

reasoned rejection order amounts to a constructive denial of the Requests.  This 

constructive denial effectively obstructs the Defence’s ability to (a) prepare its defence 

and (b) ensure that Mr. IENG Sary’s fundamental fair trial rights are respected.  The 

Defence requested a public hearing to transparently dispense with this matter.   

 

Summary of Arguments 

 

In order to explain why the Defence is concerned about the OCIJ’s use of torture tainted 

evidence, the Defence first set out its position on such evidence: 

 

The Defence explained that torture tainted evidence is never allowed in judicial 

proceedings, except for the sole purpose of proving that a statement had been made under 

torture.  It discussed the general prohibition on the use of torture tainted evidence and the 

rationale for this prohibition. It then discussed the exception for when torture tainted 

evidence is allowed for use against a person suspected of torture to prove that a statement 

was made under torture. It explained that the prohibition of torture tainted evidence 

should include preliminary information that was given under a situation that might not 

arguably rise to the level of torture and should also include evidence derived from 

evidence obtained by torture.  The Defence finally explained that there is no “doctrine of 

necessity” exception to the prohibition on evidence obtained by torture. 

 

The Defence then raised its main arguments for why it must be provided with the 

information it requested from the OCIJ: 

 

It explained that the OCIJ must provide the Defence with the standards it employs when 

dealing with torture tainted evidence. It explained that its reasoning for requesting this 

information is similar to the reasoning found in its Third Investigative Request: 
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presumably, if the OCIJ has determined to use tortured tainted evidence, despite all the 

legal and moral authority to the contrary, then it must have established some clear and 

reasoned guidelines.  To act otherwise, i.e., on an ad hoc basis with no set criteria and 

control standards, would suggest, quite expectedly, that the OCIJ is haphazardly going 

about its investigation without having given any thought to adhering to a fair, rational and 

transparent process.  As the OCIJ began its judicial investigation, it must have had a plan 

of action.  It presumably had some sort of system in place for how it would identify and 

deal with potentially inadmissible evidence and what use could be made of such evidence 

as potential lead evidence.  There is no reason for the OCIJ to wait until the Closing 

Order to provide this information – assuming this information exists, as it must if the 

OCIJ has been methodical since the start of the investigation. 

 

The Defence further explained that Mr. IENG Sary has the fundamental right to prepare 

an effective defence, which, as prescribed by Article 35 new of the Establishment Law 

includes, inter alia, the right to adequate time and facilities for the preparation of his 

defence as guaranteed by Article 14(3)(b) of the International Covenant on Civil and 

Political Rights.  The Defence, however, is unable to act effectively because, inter alia,  it 

neither has nor is being provided with adequate time and facilities: it cannot verify 

whether the OCIJ is adhering to lawful standards and guidelines in making its case by 

case determinations of the evidence; it cannot challenge the use of a particular piece of 

evidence (for example if this evidence is impermissibly used for the truth of its content); 

and it cannot file any investigative requests that may be necessary concerning whether 

certain evidence was obtained by torture.  Furthermore, the Defence cannot act to protect 

Mr. IENG Sary’s fundamental right to be judged by an impartial tribunal if the Defence 

cannot ascertain whether there are standards in place to ensure that evidence is being 

evenly judged as admissible or not.  A case by case approach, without any standards in 

place, may result in inculpatory and exculpatory evidence not being admitted equally.  A 

systematic approach to the evaluation of torture tainted evidence is necessary to ensure 

that it is evaluated impartially.  The Defence cannot simply assume that evidence will be 

evaluated impartially in the absence of any rational system in place that is strictly adhered 

to transparently.   

 

Essence of submission 

The OCIJ is charged with exclusive conduct of the judicial investigation, but it must 

conduct the investigation fairly and impartially. The requirement of impartiality is 

especially important in the ECCC’s system, because the parties cannot participate in the 

judicial investigation to protect their own interests.  The OCIJ is conducting its 

investigation in a completely opaque manner to avoid any oversight, scrutiny and 

accountability.  This must be remedied. 


