
Summary  of  IENG  Sary’s  Application  to  Seize  the  Pre-Trial  Chamber  with  a 
Request for Annulment of all Investigative Acts Performed by or Performed with 
the Assistance of Stephen Heder or David Boyle, 19 May 2010

Introduction

On  19  May  2010,  the  Defence  submitted  an  application  to  the  Office  of  the  Co-
Investigating Judges (“OCIJ”) requesting it to seize the Pre-Trial Chamber with a view to 
annulment  of all  investigative acts  performed by or performed with the assistance of 
Stephen Heder or David Boyle because evidence indicates that these two individuals are 
not sufficiently impartial to be relied upon to conduct impartial investigative acts.

Admissibility of the application

Rule 76(2) allows the parties to file applications for annulment to the OCIJ “at any time 
during the judicial investigation.”  The OCIJ has expressed its intention to act on certain 
outstanding investigative requests. The investigation must be considered to be ongoing 
until  all  investigative  action  has  been  carried  out  and  all  appeals  concerning  the 
investigation have been decided.  Rule 76(4) states that applications for annulment may 
be  declared  inadmissible  where  the  applications  relate  to  an  order  which  is  open  to 
appeal.  Rule 76(7) states that the Closing Order cures all procedural defects, thus further 
leading to the conclusion that an application for annulment may be filed at this time.

Grounds for annulment

Grounds for annulment must show: 1) the existence of a procedural defect; and 2) that 
this defect infringes on the rights of the party.  When the procedural defect consists of a 
violation  of  a  party’s  right  recognized  by the  International  Convention  on  Civil  and 
Political Rights (“ICCPR”), this two step showing would be satisfied by demonstrating 
that a party’s ICCPR-recognized right has been violated.

Summary of Arguments

a. Part of the proceedings considered null and void

The  Defence  considers  all  investigative  action  performed  by  or  performed  with  the 
assistance of Mr. Heder or Mr. Boyle to be null and void.  The Defence has requested the 
OCIJ  repeatedly  to  be  more  open  and transparent  with  regard  to  the  conduct  of  the 
investigation.   The  OCIJ  has  simply  and  obdurately  not  been  forthcoming  with  any 
information  sought  by the Defence  in relation  to  Mr.  Heder  and Mr. Boyle.   In this 
situation, to require the party requesting annulment to set out specifically which acts must 
be annulled would put that party in an impossible position.  
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b. The  existence  of  a  procedural  defect  in  the  judicial  investigation  which 
infringes Mr. IENG Sary’s rights

According to Rule 48, investigative action may be annulled for procedural defect.  The 
Pre-Trial Chamber has stated that “a proven violation of a right of the Charged Person, 
recognized  in  the  ICCPR, would qualify  as  a  procedural  defect  and would harm the 
interests of a Charged Person.”  In this case, the procedural defect that has occurred is the 
violation  of  Mr.  IENG Sary’s  right,  recognized  not  only  in  the  ICCPR,  but  also  in 
Cambodia’s Constitution, the Agreement, and the Establishment Law to a fair and public 
hearing by a competent, independent and impartial tribunal established by law.  If the Co-
Investigating Judges are fed biased information from biased members of their staff, the 
investigation will be biased, whether the Co-Investigating Judges intend this result or not. 

Mr. Boyle and Mr. Heder have both made their opinions concerning Mr. IENG Sary clear 
on several occasions.  Mr. Boyle has written an editorial article entitled Trying Ieng Sary 
which discusses the possibility of prosecuting Mr. IENG Sary despite his Royal Pardon 
and amnesty and the problem of  ne bis in idem.  Mr. Boyle has further stated that he 
believes the judges and prosecutors should collude to resolve these problems before the 
Defence are able to react.  Mr. Heder has written a book entitled  SEVEN CANDIDATES FOR 
PROSECUTION which explicitly lists Mr. IENG Sary as a candidate.  After publishing this 
book,  Mr.  Heder  worked  for  the  OCP  and  assisted  in  drafting  the  Introductory 
Submission against Mr. IENG Sary.  Mr. Heder has also indicated that he worked as an 
intelligence agent for a foreign government.   

Publishing opinions about a matter which is the subject of an investigation or ongoing 
trial is a sign of bias and has been held to be so at the Special Court for Sierra Leone and 
has  been  considered  prejudicial  by an officer  working  at  the  ICC.   Working  for  the 
prosecution can also preclude a person from later being relied upon to act impartially.  At 
the ICTY, for example, the Dorđević and Milutinović Trial Chambers each found that a 
particular person could not be called as an impartial expert witness due to the extent of 
his involvement in the preparation of the Prosecution’s case.  Current or previous work as 
an intelligence agent is another cause for concern as it certainly demonstrates a lack of 
independence as well as an appearance of bias.   In deciding this request for annulment, 
the  OCIJ  must  consider  the  effects  which  biased  evidence  would  have  on  the 
proceedings.  Even if an individual piece of evidence may be considered reliable,  the 
manner and surrounding circumstances in which it is obtained, as well as the effect its 
admission would have on the integrity of the proceedings must be considered.  

2



Essence of submission

All investigative action performed by or with the assistance of Mr. Boyle or Mr. Heder 
must  be  annulled.   Their  bias  cannot  be  allowed  to  infect  the  impartial  judicial 
investigation,  as  this  would  violate  Mr.  IENG  Sary’s  fundamental  fair  trial  right, 
guaranteed not only by the ICCPR, but also by Cambodia’s Constitution, the Agreement, 
and the Establishment Law, to a fair and public hearing by a competent, independent and 
impartial tribunal.
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