
Summary of IENG Sary’s Appeal Against the OCIJ’s Order on Nuon Chea & 
IENG Sary’s Request to Summon Witnesses referred to in his Letter dated 16 
December 2009 and in Paragraph 21(D) of his 11th Investigative Request, 15 March 
2010 
 
Introduction 
 
The Defence for Mr. IENG Sary submitted an Appeal against the OCIJ’s Order on 
NUON Chea and IENG Sary’s Request to Summon Witnesses (“Appeal”). This Appeal 
was filed because the OCIJ’s refusal to summon and interview requested witnesses by the 
Defence compromises the OCIJ’s ability to collect necessary information conducive to 
ascertaining the truth. Information conducive to ascertaining the truth is being ignored 
deliberately through the erroneous interpretations of the obligations and duties of the Co-
Investigating Judges. This infringes on Mr. IENG Sary’s right to a fair trial.  
 
Specifically, this Appeal challenges the rejection of the Defence’s requests for the re-
issuance of summonses to, and the taking of statements from: King-Father Norodom 
Sihanouk, Heng Samrin, Chea Sim, Prime Minister Hun Sen, Hor Nam Hong, Keat 
Chhon, Ouk Bunchhoeun, and Kim Ka.   
 
Summary of Arguments 
 
The Defence set out legal reasons identifying how the OCIJ erred in refusing its requests, 
and factual reasons justifying why each individual witness requested is relevant and 
necessary in ascertaining the truth.  
 
Legal reasons 

 
A. The definition of ascertaining the truth: The collection of information by the OCIJ 
must be conducted in accordance with the Cambodian Constitution, the Agreement, the 
Criminal Procedure Code (“CPC”), the Internal Rules of the ECCC, and international 
standards regarding the right to a fair trial. The Pre-Trial Chamber considers that “the 
process of ascertaining the truth necessarily involves the collection of information” and 
the information collected must be “conducive to ascertaining the truth.” Therefore, legal 
obligations placed on the OCIJ include, but are not limited, to the following: 1) following 
valid legal norms; 2) respecting Mr. IENG Sary’s right to a fair trial; 3) not acting ultra 
vires; and 4) consistency in the investigative approach. If the OCIJ does not collect 
information to ascertain the truth, it will not provide Mr. IENG Sary with the facilities to 
fully prepare his defence, in violation of Article 14(3)(b) of the ICCPR.  
 
B. The OCIJ erred in determining that an investigative request to search for and interview 
unnamed witnesses causes an investigative request to fail the test of specificity: Some 
OCIJ Rogatory Letters do not state the names of any witnesses, contrary to the OCIJ 
demand that Defence Investigative Requests need to. The Defence has requested, in its 
Eleventh Investigative Request (“Eleventh IR”), specific people to be summonsed and 
interviewed, the time period which they should be questioned upon, the type of alleged 
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action the witness should be questioned upon, and the alleged victims the witnesses 
should be questioned upon. The Defence further provided reasons why the Eleventh IR is 
relevant and necessary to ascertain the truth. In providing the OCIJ with this specific and 
reasoned request, it is incumbent on the OCIJ to fulfill its duty to investigate.  
 
C. The national Co-Investigating Judge is incorrectly prioritizing time constraints over 
the completeness of the investigation: 
Article 127 of the CPC requires that “all investigations [are to be carried out] to ascertain 
the truth” which in no way indicates that constraints of compromises based upon times 
considerations are permissible. The ECHR, which has been frequently cited approvingly 
by the OCIJ, set out a test to assess the length of criminal proceedings in Philis v. Greece 
(No. 2), which follows a standard formula instead of a time restrained investigation. The 
inherent complexity of international criminal law in terms of its scale, context, time 
period, forms of liability and political underpinnings demand that the investigation 
conducted is complete. Placing time considerations at the expense of a thorough 
investigation would violate the OCIJ’s legal obligations. 
 

(i) The national Co-Investigating Judge erred in stating that the Co-Investigating 
Judges only have to choose a limited number of evidentiary materials to bring 
the judicial investigation to a close within a reasonable time. A selective 
gathering of evidence can, and often does, lead to erroneous conclusions. This 
is most famously exemplified in l’affaire d’Outreau (the Outreau case) in 
France. Rule 55(5) directs the Co-Investigating Judges to “conduct their 
investigation impartially” whether the evidence is inculpatory or exculpatory. 
The compromise of the investigation on the basis of time constrains raises the 
concern that evidence of an exculpatory nature could be left out. This is 
expressly prohibited by Article 127 of the CPC. The OCIJ must take into 
account all of the relevant and necessary information conducive to ascertain 
the truth, including the evidence of the witnesses requested by the Defence. 

 
(ii) The national Co-Investigating Judge incorrectly interpreted what is required to 

fulfill the rights of the Charged Person. His incorrect interpretation of the right 
to be tried within a reasonable time, but without a complete investigation, 
conflicts with the principal right to a fair trial. As the OCIJ has not conducted 
a complete investigation within a reasonable period, two conflicting rights are 
at stake: Mr. IENG Sary’s right to a trial within a reasonable time, and his 
right to a fair trial following a complete investigation. Mr. IENG has chosen a 
right to a fair trial through a complete investigation, as expressed in a waiver 
to his right to a fair trial without undue delay.  

 
D. The national Co-Investigating Judge erred in following the so-called “principle of 
sufficiency”: Neither the CPC nor the Rules mention this so-called principle. The OCIJ 
cannot justify its actions or inactions with this unfounded concept. By doing so, the OCIJ 
is acting ultra vires. Further, the Pre-Trial Chamber has confirmed that the OCIJ have 
“made an error in law” in following this so-called principle of sufficiency. The Pre-Trial 
Chamber has stated that the Rules “indicate that the Co-Investigating Judges first have to 
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conclude their investigation…before assessing whether the charges are sufficient to send 
the Charged Person to trial or whether they shall dismiss the case.” 

E. The national Co-Investigating Judge erred in stating a “principle of exhaustivity” 
exists at the ECCC and stating that the Defence was urging the OCIJ to follow a 
“principle of exhaustivity”: Again, neither the CPC nor the Rules mention this so-called 
principle. The Defence is not requesting the OCIJ to follow a “principle of exhaustivity” 
but is requesting a fair and thorough investigation. There are only eight further witnesses 
specified and the area of investigation requested in the Eleventh IR is narrow.  
 
F. The international Co-Investigating Judge has been inconsistent in that: 
 

(i) he approved the summonsing of the requested witnesses after bypassing his 
National Co-Investigating Judge, and 

 
(ii) he has changed his mind and not provided sufficient reasons for doing so. 

Further, he has not followed all the compliance/enforcement mechanisms in 
order to enforce issued summonses. 

 
The two Co-Investigating Judges have a difference of opinion as to whether they call the 
requested witnesses.  Where one Co-Investigating Judge is convinced of the evidence’s 
conducive value to ascertain the truth, the subsequent exclusion of such evidence, without 
reasonable justifications, both legally and pragmatically, breaches the fundamental 
obligation of the OCIJ to thoroughly conduct this investigation. 
 
The international Co-Investigating Judge notes that the requested witnesses were aware 
of the summonses and still refused to give evidence. He raises the problem of 
parliamentary immunity. By its own admission, the OCIJ considers the ECCC to be an 
international court, and as such, privileges of immunity do not apply. The OCIJ is 
empowered to apply coercive measures such as the use of judicial police set out in Article 
153 of the CPC and Rule 60(3). In light of the international Co-Investigating Judge’s 
consideration on 11 January 2010 that these witnesses are relevant and necessary for him 
to fulfill his obligation to ascertain the truth, he needs to summon these witnesses without 
exception, without any further feeble excuses such as considerable practical difficulties. 
The failure to summon witnesses without using all mechanisms at the OCIJ’s disposal, 
given their probative value recognized by the International Co-Investigating Judge, falls 
short of the obligation of due diligence, in violation of Article 5 of the ECCC Code of 
Judicial Ethics.  
 
The requested witnesses are, in general, high ranking officials in Cambodia as compared 
to other witnesses who have been summonsed.  Inserted in the summonses for non-high 
ranking officials is a warning that they may be compelled to appear by public force.  This 
warning was not inserted by the international Co-Investigating Judge in the summonses 
issued to the requested witnesses.  The comparatively weaker course of action taken by 
the international Co-Investigating Judge towards the requested witnesses demonstrates 
his reluctance to interview the requested witnesses in contradiction to his statements that 
he considers it is conducive to ascertaining the truth to interview the requested witnesses.  
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It further demonstrates a cynical application of situational judicial ethics and abuse of 
judicial discretion.  All requested witnesses must be treated the same regardless of their 
pedigree, denomination or seniority.  Further, little effort has been made following the 
summonses from the international Co-Investigating Judge to interview the requested 
witnesses without any valid reasons put forward as to why no substantive effort has been 
made. 
 
Factual reasons 
 
The International Co-Investigating Judge has already given factual reasons why he 
considers that it is relevant and necessary in the conduct of the investigation to summon 
and interview the requested witnesses. The requested witnesses were active participants 
in events leading up to, during, and resulting from the alleged joint criminal enterprise as 
described by the Office of the Co-Prosecutor (OCP) in its Introductory Submission.  
 
Essence of Submission 
 
The requested witnesses, contrary to the national Co-Investigating Judge’s assertion, are 
relevant, necessary and conducive to ascertaining the truth. The OCIJ has not thoroughly 
carried out its investigation to ascertain the truth by stating that an investigative request to 
search for and interview unnamed witnesses causes the request to fail the test of 
specificity. The national Co-Investigating Judge has failed as he: 1) is choosing only a 
limited number of evidentiary materials to bring the judicial investigation to a close 
within a restrained time; 2) is bringing the investigation to a close without taking into 
account the evidence of relevant and necessary witnesses, and 3) is following an 
illegitimate principle of sufficiency. The international Co-Investigating Judge considers 
the requested witnesses are necessary and conducive in ascertaining the truth. Further, 1) 
the requested witnesses are aware that there are summonses for them; 2) the requested 
witnesses are in violation of Article 25 of the Agreement; 3) they do not have any form of 
immunity; 4) coercive measures can be used against all requested witnesses to enforce 
the summonses; 5) no substantive effort has been made to summon the requested 
witnesses; and 6) it is practically feasible to obtain evidence from all the requested 
witnesses. The OCIJ has clearly not been collecting information in accordance with the 
CPC or Rules and therefore has not fulfilled its duty to ascertain the truth, thereby 
denying Mr. IENG Sary’s right to a fair trial following a complete investigation.  


