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Summary of IENG Sary’s Motion Against the Application of Command 

Responsibility at the ECCC, 15 February 2010 
 

Introduction 
 

The Defence for Mr. IENG Sary submitted a motion against the application of command 

responsibility at the ECCC. This motion is necessary because: a) command responsibility 

is not a form of liability recognized in Cambodian law, b) command responsibility was 

not part of customary international law at the relevant time, and c) even if the ECCC 

could apply customary international law and command responsibility were part of 

customary international law at the time, its application would violate the principle of 

nullum crimen sine lege. The Defence further submitted that this issue must be decided at 

this stage in the proceedings as Mr. IENG Sary must have notice of the forms of liability 

applicable to him, and has the right to appeal orders confirming jurisdiction of the ECCC.  

 

Summary of Arguments 
 

A. Command Responsibility is not a form of liability recognized in Cambodian law 

 

The ECCC is a Cambodian court which must follow Cambodian Law. The 1956 

Cambodian Penal Code has been officially recognized as in force during 1975-1979, 

when the crimes were allegedly committed. Because command responsibility is not found 

in the 1956 Penal code, and the Establishment Law does not create a new substantive 

domestic law, application of command responsibility would violate the principle of 

nullum crmien sine lege. 

 

B. Command Responsibility was not part of customary international law in 1975-79 

 

1) the application of command responsibility in certain post-World War II cases was 

not enough to create customary status 

 

The idea that a commander must have responsible command of his troops has existed 

for centuries, however, the post-World War II tribunals were the first to link the 

concept of command responsibility to criminal liability. Some form of command 

responsibility was applied in several cases, despite the fact that this form of liability 

was not found in  the Charters for the Nuremburg Tribunal and the International 

Military Tribunal for the Far East or in Control Council Law No. 10.   

 

The verdicts in the post-World War II cases were short and contained limited, if any, 

legal reasoning. There was inconsistency as to the mens rea required to impose 

liability. For example, the Yamashita case appeared to apply a strict liability standard, 

while in United States v. Wilhelm List et al., the tribunal held that a superior is liable 

only for acts he knew about or “ought to have known about.” This lack of clarity as 

well as the widespread criticism that the post-World War II tribunals were applying 

“victor’s justice” demonstrate that the post-World War II cases cannot be considered 

to have much precedential value.  
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2) State practice does not show that command responsibility existed in customary 

international law in 1975-79 

 

Most States, like Cambodia, did not have specific command responsibility provisions 

in their penal codes in 1975-79. Where national legal regimes did contain such 

provisions, State practice was not uniform enough to establish customary 

international law. For example, following World War II, command responsibility was 

added to the U.S. Army Field Manual on the Law of Warfare on 1956. It states that 

the commander is responsible if he has actual knowledge, or should have knowledge 

that those subject to his control are about to commit or have committed a war crime. 

Notwithstanding this, the US military courts did not apply this standard in the trial of 

Captain Ernest Medina for the My Lai massacre during the Vietnam War. In this case, 

command responsibility was found if only actual knowledge existed.  

 

The lack of clarity with regard to the standard of knowledge evidences that the 

constituent elements for command responsibility were not consistently applied within 

and between different States and therefore were not clearly established in customary 

international law from 1975-79.  

 

3) Additional Protocol I did not codify customary international law related to 

command responsibility 

 

The command responsibility provisions in Additional Protocol I are based on 

negotiations and compromise between States and do not necessarily reflect the state 

of customary international law. Additional Protocol I came into effect on 8 June 

1977. Articles 86 and 87 deal with command responsibility in international armed 

conflicts and mark the first time the concept has been codified in international law. 

The imputed knowledge element found in Article 86 was redrafted five times before 

being further amended. Further, States have been slow to ratify Additional Protocol I, 

which shows that there was no widespread, consistent State practice necessary to 

form customary international law in 1975-79.  

 

C. Even if the ECCC could apply customary international law and command 

responsibility was part of customary international law at the time, the principle of legality 

does not allow its application at the ECCC 

 

The principle of nullum crimen, nulla poena sine lege dictates that no one may be 

prosecuted unless at the time of the offense, the act was specified in law to be a crime and 

a punishment was provided by law. In Cambodia, command responsibility must have 

existed in Cambodian law at the time of the alleged offenses in order for it to be 

applicable at the ECC. Under Article 6 of the 1956 Penal Code, no crime can be punished 

by the application of penalties which were not pronounced by law before it was 

committed.  
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Criminal liability must also be sufficiently foreseeable and accessible at the time the 

alleged criminal acts are committed in order to satisfy the principle of legality. As 

discussed, command responsibility was not defined with sufficient clarity in customary 

international law in 1975-79 and therefore would not be foreseeable to the Charged 

Persons.  

 

Lastly, the ECCC may not apply command responsibility as customary international law 

simply because it has been done at the ad hoc tribunals. These tribunals have not always 

respected the principle of nullum crimen sine lege and the ECCC must not fall into the 

same trap.  

 

Essence of Submission 
 

Applying command responsibility at the ECCC would violate the principle of nullum 

crimen sine lege. It cannot be applied as command responsibility is not part of 

Cambodian law, and it did not exist in customary international law in 1975-79.  

 

 

 

 

 


