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Summary of IENG Sary’s Alternative Motion on the Limits of the Applicability of 

Command Responsibility at the ECCC, 15 February 2010 

 

Introduction 
 

The Defence submitted a motion on the limits of command responsibility, should the 

ECCC decide that it has jurisdiction to apply this form of liability. Should command 

responsibility apply at the ECCC, the Defence submits that: 1) it may not be applied to 

crimes listed in Article 3 new of the Establishment Law; 2) it may only be applied to 

international armed conflicts; 3) it may only be applied to military superiors; 4) it may 

only apply where there was a causal relationship between the superior’s actions and the 

crimes of his subordinates, and where the crimes concerned activities that the superior 

had a preexisting legal duty to prevent or punish; and 5) command responsibility may not 

be applied to specific intent crimes, such as genocide. This issue must be decided at this 

stage in the proceedings as Mr. IENG Sary must have notice of the forms of liability 

applicable to him, and has the right to appeal orders confirming jurisdiction of the ECCC. 

 

Command responsibility  

 The Defence submitted an Annex with the Motion to provide a synopsis of the emerging 

jurisprudence on command responsibility before the ad hoc international tribunals and the 

ICC. Based on the jurisprudence of the ad hoc tribunals, command responsibility is a 

form of omissions liability which requires the following elements: 1) the existence of a 

superior-subordinate relationship based on the effective control by someone in a position 

of authority over a subordinate; 2) the mens rea of actual or constructive knowledge; and 

3) the actus reus of a failure to take necessary and reasonable measures to prevent or 

punish the crimes of his or her subordinates. The Statute of the ICC departs from the 

jurisprudence of the ad hoc tribunals regarding effective control and the requisite mens 

rea.  

 

Summary of Arguments 
 

A. Command responsibility may not be applied to crimes listed in Article 3 new of the 

Establishment Law 

 

Article 3 new applies to domestic Cambodian crimes set forth in the 1956 Penal Code. 

Because command responsibility did not exist in domestic Cambodian law, it cannot be 

applied to domestic Cambodian crimes. The Office of the Co-Investigating Judges 

recognized this when it limited the applicability of joint criminal enterprise to 

international crimes, since this form of liability is not found in domestic Cambodian law. 

Liability through command responsibility must be similarly limited.  

 

B. Command responsibility may only be applied to international armed conflicts 

 

The post-World War II tribunals which applied command responsibility solely dealt with 

cases set in the context of an international armed conflict.  Likewise, Additional Protocol 

I, which has been relied upon in support of the existence of command responsibility in 
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customary international law, is applicable only to international armed conflicts. 

Additional Protocol II, which is applicable to internal armed conflicts, does not contain a 

similar provision. In 1993, the International Committee of the Red Cross confirmed that 

command responsibility for war crimes only applied to international armed conflicts.  

 

Although the ICTY Appeals Chamber in Hadžihasanović held that command 

responsibility is applicable to war crimes that occurred in internal armed conflicts, the 

ECCC is not bound by such a determination. Further, the reasoning in Hadžihasanović is 

flawed. The lack of State practice and opinio juris to create command responsibility in 

internal armed conflicts cannot be ignored.  If the ECCC could apply customary 

international law and if command responsibility is considered to be customary 

international law during this period, it could only be considered customary international 

law in relation to international armed conflicts. 

 

C. Command Responsibility may only be applied to military commanders 

 

Although command responsibility was sometimes applied to non-military superiors by 

the post-World War II tribunals, there was no widespread, consistent State practice to 

hold non-military superiors accountable for the acts of their subordinates at that time or in 

1975-79.  Further, Article 87 of Additional Protocol I makes specific reference to 

“military commanders.”  

 

D. Command responsibility may only be applied where there was a causal relationship 

between the superior’s actions and the crimes of his subordinates, and where the crimes 

concerned activities that the superior had a pre-existing legal duty to prevent and punish 

 

1) Command responsibility requires causation 

 

If the post-World War II cases are evidence of customary international law, they 

demonstrate that a superior may only be held liable through command responsibility 

where the underlying crimes occurred as a result of the superior’s omission. While the 

ICTY, however, has held that a causation requirement is not necessary, the ICC 

Statute does require causation. The Defence submits that the ICC more clearly 

reflects the development of customary international law in this respect. 

 

2) Command responsibility, if found to apply to civilian superiors, only requires 

them to prevent or punish crimes when they had a pre-existing duty to do so.  

 

Omission gives rise to liability only if it is possible to establish a duty to act. Article 

28 of the ICC states that a superior is criminal responsibility where the “crimes 

concerned activities that were within [his or her] effective responsibility and control 

of the superior”. Although there is no provision for this in the Statutes of the ad hoc 

tribunals, the need for a legal obligation to act has been considered by certain scholars 

to be an implicit requirement in the Statutes. This requirement helps to protects 

against situations where a civilian superior is held liable for crimes committed by 
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subordinates despite the fact that these crimes had nothing to do with the nature of the 

superior-subordinate relationship.  

 

E. Command responsibility may not be applied to specific intent crimes such as genocide 

 

Command responsibility liability is inconsistent with specific intent crimes because a 

commander may be held liable under command responsibility when he or she did not 

intend for a crime to take place and may not have learned of its occurrence until after the 

fact. Specific intent crimes, like genocide, require that liability only attach to a crime 

when it was carried out with the requisite specific intent.  

 

Essence of Submission 
The Defence submits that command responsibility is not applicable at the ECCC. Should 

the ECCC decide to apply command responsibility, it may only do so within the limits 

outlined above.  


