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Summary of IENG Sary’s Reply to Co-Prosecutors’ Response to IENG Sary’s 

Appeal Against the OCIJ’S Constructive Denial of IENG Sary’s Requests 

Concerning the OCIJ’s Identification of and Reliance on Evidence Obtained 

through Torture, 14 December 2009 
 

Introduction 
 

The Defence submitted a Reply to the Office of the Co-Prosecutors’ (“OCP”) Response 

to Mr. IENG Sary’s Appeal Against the OCIJ’s Constructive Denial of IENG Sary’s 

Requests Concerning the OCIJ’s Identification of and Reliance on Evidence Obtained 

through Torture. The OCP claims that the arguments in the Appeal are belated and barred 

because: a) the Defence was notified that the OCIJ’s Order was intended to answer the 

First Defence Request, and yet the Defence did not appeal, and b) the information sought 

by the Defence is not a request for investigative action, and even if it can be considered 

as such, it does not concern acts within the jurisdiction of the ECCC. The OCP concludes 

that the OCIJ’s constructive  denial is not subject to appeal because the Requests sought 

information covered under Rule 55(10) and 74(3)(b). The Defence opposes these 

arguments, and submits that moreover, the Appeal is warranted and admissible because 

the OCIJ’s constructive denial violates Mr. IENG Sary’s fundamental fair trial rights.  

 

Summary of Arguments 
 

A. The arguments in the Appeal are not belated or barred 

- Although the OCIJ stated to the Defence that its “decision on this question will be 

issued…and will respond to the questions you have raised,” the Order on the use 

of evidence obtained through torture did not actually address the questions raised 

in the First Defence Request. 

- The Order states only that it was made after “noting…the ECCC Law, …the 

Internal Rules, …the ongoing judicial investigation…,” and that it was made 

considering the request by the Defence for IENG Thirith, the response by the Co-

Prosecutors, and the reply by the Defence for IENG Thirith. 

- Because the Order did not refer to the Defence Requests and did not answer the 

questions raised by the Defence, the Defence did not consider the Order a 

response to the First Defence Request and thus did not appeal the Order. 

 

B. The information sought constituted a request for investigative action, which is 

appealable under rules 55(10) and 74(3)(b) 

- The Pre-Trial Chamber has defined “investigative requests” appealable under 

Rule 74(3)(b) as “requests for action to be performed by the Co-Investigating 

Judges, or, upon delegation, by the ECCC investigators or the judicial police, with 

the purpose of collecting information conducive to ascertaining the truth.” 

- The OCIJ interprets investigative request broadly, having stated that “Rule 55(10) 

bestows discretion on the relevant parties, including the Charged Person, to 

determine which orders or investigative action they may deem useful for the 

conduct of the investigation.” The OCIJ has accepted other investigative requests 

which are similar to the Requests at issue. This Request sought information 
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concerning how the OCIJ conducts its investigation, rather than requesting the 

OCIJ to conduct any specific new investigation.  

- The Requests must be considered investigative requests useful to the conduct of 

the investigation because the missing information impacts directly on how the 

factual conclusions reached by the OCIJ are evaluated.  

 

This Appeal is admissible because denial of the requests directly affects Mr. IENG Sary’s 

fundamental fair trial rights 

- Whether the requested information is considered to fall under Rule 55(10) is 

irrelevant in this instance because the Appeal concerns a violation of Mr. IENG 

Sary’s fundamental fair trial rights 

- The Appeal explains that the OCIJ’s constructive denial of the Requests violates 

Mr. IENG Sary’s fundamental fair trial rights, including his right to prepare a 

defence, which is enshrined in Rule 21. Previously, the Pre-Trial Chamber has 

considered whether Rule 21 “requires that it adopts a broader interpretation of the 

Charged Person’s rights to appeal in order to ensure that the proceedings during 

the investigation are fair and adversarial and that a balance is preserved between 

the rights of the Parties.”  

 

Essence of Submission 

The Defence submits that the arguments in the Appeal are not belated or barred and that 

the Appeal is admissible as an appeal against the constructive denial of the Requests, 

pursuant to Rules 55(10) and 74(3)(b). Moreover, because Mr. IENG Sary’s fundamental 

fair trial rights are at stake, the Appeal must be admitted and considered on the merits.  


