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Summary of IENG Sary’s Request to Limit the Scope of Duties of OCIJ 
Investigator Stephen Heder, 13 April 2010 
 
Introduction 

On 13 April 2010, the Defence requested that OCIJ Investigator Stephen Heder be 
restricted from assisting in preparing and drafting the Closing Order for Case 002.  This 
Request is made necessary because allowing Mr. Heder to assist with the Closing Order 
would create the unavoidable appearance of bias on the part of the OCIJ and could invite 
future challenges based on this appearance of bias.  Mr. Heder was previously employed 
by the Office of the Co-Prosecutors during the time it prepared the Introductory 
Submission for Case 002.  He was then employed by the OCIJ to investigate “neutrally” 
the very accusations made in the Introductory Submission.  As if this were not cause for 
concern enough, Mr. Heder has published a book naming Mr. IENG Sary as a likely 
candidate for prosecution.   In addition, the Defence has informed the OCIJ that there is 
reason to believe that Mr. Heder could have worked as an intelligence agent. 

Summary of Arguments 
 
Recently, the Defence learned that Mr. Heder has been contracted by the OCIJ.  The 
Defence requests that Mr. Heder’s scope of duties be limited, so that he is restricted from 
assisting in any way with the preparation and drafting of the Closing Order for Case 002.  
This Request is necessary in order to avoid any appearance of bias on the part of the 
OCIJ.  The Pre-Trial Chamber has stated that “[t]he test for bias to be applied by the Pre-
Trial Chamber is provided in Internal Rule 34.2 … which refers to actual or perceived 
bias.”  A reasonable person, properly informed, could reasonably apprehend bias in a 
situation where the separation between prosecution and investigation is not respected.    
This appearance of bias is compounded by two additional factors: first, Mr. Heder has 
published a book naming Mr. IENG Sary as a likely candidate for prosecution.  Second, 
the Defence has informed the OCIJ that there is reason to believe that Mr. Heder could 
have worked as an intelligence agent.   
 
Although judges may be disqualified for bias or the appearance of bias, the OCIJ and Pre-
Trial Chamber have held that the Rules do not provide for the parties to seek 
disqualification of an investigator.   The Pre-Trial Chamber has explained that in its view, 
the independence and impartiality of the Co-Investigating Judges safeguard the fair trial 
rights of the Charged Person.   Nevertheless, were Mr. Heder to participate in preparing 
and drafting the Closing Order – which is a judicial function – this safeguarding would 
not be possible.   
 
Essence of Submission 
 
To allow someone who has assisted in drafting the Introductory Submission to assist with 
Closing Order would breach the required separation between prosecutorial and judicial 
functions.  The Defence therefore requests the Co-Investigating Judges to limit the scope 
of Mr. Heder’s duties, so that he is not in any way involved in the preparation or drafting 
of the Closing Order in Case 002. 


