
 

 1 

Summary of IENG Sary’s Reply to the International Co-Prosecutor’s Observations 
on Ieng Sary and Nuon Chea’s Appeals on the Summoning of Additional Witnesses, 
13 April 2010 
 
Introduction 

On 13 April 2010, the Defence replied to the International Co-Prosecutor’s Observations 
on IENG Sary and NUON Chea’s Appeals on the Summoning of Additional Witnesses.  
Collectively, the following witnesses were requested to be summoned and interviewed: 
King-Father Norodom Sihanouk, Heng Samrin, Chea Sim, Prime Minister Hun Sen, H.E. 
Hor Nam Hong, H.E. Keat Chhon, H.E. Ouk Bunchhoeun, H.E. Sim Ka, and other 
former members of the Khmer Rouge regime and current members of the Royal 
Government of Cambodia who are serving in the executive, legislature or judiciary 
(together, “requested witnesses”). 

Summary of Arguments 
 
a. Preliminary Observation 
 
The Office of the Co-Prosecutors has followed the pattern of the Office of the Co-
Investigating Judges in a division between the international and national counterparts.  
The National Co-Investigating Judge rejected the request to summon and interview the 
requested witnesses on spurious grounds, as stated in the Appeal.  The National Co-
Prosecutor appears to have followed suit by not joining his international counterpart in 
partly supporting the Appeal.  Investigating Judges and Prosecutors must not allow 
political reasons or personal feelings to interfere with the administration of justice.  This 
is enshrined in the Agreement: 
 
5(3) The co-investigating judges shall be independent in the performance of their 

functions and shall not accept or seek instructions from any Government or any 
other source. 

6(3)  The co-prosecutors shall be independent in the performance of their functions and 
shall not accept or seek instructions from any Government or any other source. 

 
b. Reply 
 
The Co-Investigating Judges need to take all investigative action necessary which is 
“conducive to ascertaining the truth.”  So the International Co-Prosecutor erred in stating 
the Co-Investigating Judges “have a duty to collect the best available evidence.”  The 
“best evidence rule” is not compatible with a civil law legal system such as the ECCC’s.  
The Co-Investigating Judges must first collect all evidence conducive to ascertaining the 
truth.  Only then can an evaluation of the evidence take place to determine the “best” 
evidence.  The summoning and taking of evidence from all the requested witnesses is an 
investigative action necessary to ascertaining the truth.  The Defence agrees with the 
International Co-Prosecutor in that the  “principle of suffiency” of evidence, relied on by 
the Co-Investigating Judges, was rejected by Pre-Trial Chamber as being both 
inapplicable at the ECCC and erroneous in law. 
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Because the Co-Investigating Judges have not conducted a complete investigation within 
a reasonable time period, Mr. IENG Sary’s right to a trial within a reasonable time and 
his right to fair trial following a complete investigation are in conflict.  Mr. IENG Sary 
has previously expressed his preference for his right to fair trial through a complete 
investigation, which the Defence submits must take priority over his right to a trial within 
a reasonable period of time. 
 
Essence of Submission 
 
The requested witnesses’ testimony is necessary to ascertain the truth.  The Defence 
therefore respectfully requests the Pre-Trial Chamber to instruct the Co-Investigating 
Judges to summon and interview the requested witnesses. 


