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Summary of IENG Sary’s Letter to the Co-Investigating Judges as Support and 

Joinder in part of NUON Chea’s Nineteenth, to Twenty-Fifth (inclusive) Requests 

for Investigative Action, 12 February 2010 

 

Introduction 

 

The Defence for Mr. IENG Sary sent a letter to the Co-Investigating Judges as support 

and joinder, in part, to NUON Chea’s Nineteenth to Twenty-Fifth (inclusive) Requests 

for Investigative Action (“NC IRs”). Whereas the NC IRs make specific requests to their 

investigation, the following general issues have been raised relevant to all parties, 

especially to Mr. IENG Sary: 1) the procedures adopted and employed by the Co-

Investigating Judges have been particularly opaque since the start of the investigation; 2) 

the lack of, or improper implementation of, measures by the Co-Investigating Judges has 

led to exculpatory evidence not being discovered; and 3) the articulation, or lack thereof, 

the OCIJ’s standard operating procedures. As no substantive response was received to 

allay these issues as raised in the Defence’s Third Request for Investigative Action 

(“Third IR”), the Defence joins the NC IRs.  

 

Summary of Letter 

 

1. The procedures adopted and employed by the Co-Investigating Judges have been 

particularly opaque since the start of the investigation 

 

The OCIJ responded to the Defence’s Third IR stating preparatory legal analyses and 

strategic assessments “clearly do not have to be disclosed.” Its denial of access to this 

information relied upon Rule 70(A) of the ICTY Rules of Procedures and Evidence. 

However, ICTY Rule 70(A) is inapplicable and redundant at the ECCC. The ECCC has 

an inquisitorial system unlike the adversarial system at the ICTY where the Prosecution 

and Defence conduct their own separate investigations. The purpose of ICTY Rule 70(A) 

is to protect each party’s confidentiality when preparing its respective case. Conversely, 

the investigation at the ECCC is conducted by the OCIJ for both parties so there should 

be no issue of confidentiality. The Defence still requires a clear answer from the OCIJ 

detailing procedures adopted and employed throughout the conduct of the investigation to 

ensure that the OCIJ can thoroughly assess the probative value of all witness testimony.  

 

2. The improper implementation of measures by the Co-Investigating Judges has led to 

exculpatory evidence not being discovered 

 

The OCIJ responded to the Defence’s Third IR stating the OCIJ has “broad discretion” on 

how to gather inculpatory and exculpatory evidence. This was in reliance on Traité de 

l’instruction criminelle, Faustin Hélie, Chapter 4 ‘Attributions générales du Juge 

d’instruction.’ This is not a credible authority applicable before the ECCC. The rules for 

procedure and evidence at the ECCC come from the Cambodian Code of Criminal 

Procedure or the Internal Rules. In order to satisfy all the parties involved in the 

proceedings that the OCIJ is thoroughly assessing the probative value of all witness 

testimony, an explanation as to how exculpatory evidence is being gathered is required.  
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3. The articulation of the OCIJ’s standard operating procedures 

 

The OCIJ responded to the Defence’s Third IR stating that it possesses a discretionary 

power to choose the means of ascertaining the truth. It did not articulate a clear plan or 

strategy to ascertain the truth, which implies an ad hoc approach. The OCIJ’s statement 

that its “strategy may change over time” in order to ascertain the truth suggests no 

consisting in their planning and strategy approach. This needs to be clearly explained by 

the OCIJ to be able to thoroughly assess the probative value of all witness testimony. 

Further, the OCIJ failed to state the qualifications and experience of its staff. This goes to 

the competence and impartiality of the OCIJ’s staff on which the credibility of the 

investigation and value of the evidence found relies upon. This also needs to be taken into 

account when assessing the probative value of witness testimony.  

 

Essence of Letter 

 

The OCIJ’s response to the issues raised in the Third IR and in the NC IR has not allayed 

the Defence’s concerns regarding the investigation. The Defence, and all parties involved 

in the proceedings need to be satisfied that the OCIJ is thoroughly assessing the probative 

value of all witnesses it intends to rely upon. The Defence therefore requests the 

following information to be explicitly stated and taken into account: 1) details of 

investigative procedures adopted and employed by the OCIJ; 2) an explanation on how 

exculpatory evidence is being gathered; 3) a clear explanation of the OCIJ’s planning and 

strategy; and 4) the qualifications and experience of OCIJ staff.  This information is vital 

for the credibility of the OCIJ and is easily obtainable. Furthermore, it is vital in the 

interests of transparency, impartiality and protection of Mr. IENG Sary’s rights.  


