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Summary of IENG Sary’s Second Rule 34 Application to Disqualify Judge Marcel 

Lemonde and Joinder to IENG Thirith Defence Application for Disqualification of 

Co-Investigating Judge Marcel Lemonde and Request for a Public Hearing 

(“Second Rule 34 Application”), 11 December 2009 
 

Introduction 

The Defence submitted the Second Rule 34 Application following additional evidence 

supplied to the Defence in a statement by Mr. Wayne Bastin, former Chief of the 

Intelligence and Analysis Unit of the Office of the Co-Investigating Judges (“OCIJ”), on 

2 December 2009. The facts related demonstrate bias on the part of Judge Lemonde, 

which were not previously known to the Defence when it filed its First Rule 34 

Application.  An attempt on 7 December 2009 by the Defence to supplement its First 

Rule 34 Application in order to alert the Pre-Trial Chamber to the additional facts was 

rejected because “all supporting evidence relied on by the applicant must be filed with the 

application for disqualification...” In order for the Pre-Trial Chamber to consider the 

issue of Judge Lemonde’s bias in light of this additional information, the Defence filed 

this Second Rule 34 Application. This Application incorporates its Rule 35 Application 

for Judge Marcel Lemonde’s Disqualification, and joins the IENG Thirith Defence 

Application for Disqualification of Co-Investigating Judge Marcel Lemonde. In the 

interests of justice, the Defence requested an oral hearing in which all persons involved 

will be called to testify under oath. Mr. Bastin has conveyed to the Defence his 

willingness in this respect.  

 

Additional Facts Related by Mr. Bastin 

- Due to methodological problems, witness statements and summaries may omit 

legally significant facts or might not be translated accurately; 

- Judge Lemonde had ex parte communication with the Office of the Co-

Prosecutors (“OCP”). In a meeting with the “international side” of the OCIJ unit, 

everyone present was provided with a 5-7 page document dealing with avenues of 

inquiry supplied by OCP analyst/expert, Dr. Craig Etcheson. The Defence was 

unaware of this meeting, the OCP’s communication, and document’s contents;  

- Judge Lemonde allowed a French film crew to secretly tape a sensitive witness 

interview in violation of the Rules, and allowed them to have access to other 

confidential information; 

- Judge Lemonde ordered that all OCIJ staff have access to an insider witness 

database, which should have been handled only by a specially trained team of 

investigators. He later stated that he meant it to be available only to international 

OCIJ staff; and 

-  Judge Lemonde improperly attempted to influence whether a former OCP 

employee’s contract was renewed with the OCIJ. 

 

Summary of Arguments 

 

Judge Lemonde’s ex parte communication with the OCP gives rise to an appearance of 

bias and lack of judicial independence. He violated his obligation under the Agreement 

and Establishment Law to conduct the investigation independently an impartially. It is 
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clear that the OCIJ cannot accept instructions from the OCP as to what avenues of 

inquiry it should use when it conducts its investigation, especially without informing the 

Defence and seeking Defence input. This conduct infringes on the rights of the parties. 

According to the European Court of Human Rights: “The right to an adversarial trial 

means … that both prosecution and defence must be given the opportunity to have 

knowledge of and comment on the observations filed and the evidence adduced by the 

other party.” If the OCP wished to request the OCIJ to investigate certain lines of inquiry, 

it could have done this with an investigative request using the procedure established by 

the ECCC.  

 

In violating his duty to conduct the investigation independently and impartially, Judge 

Lemonde has violated his ethical obligations as a judge. Article 9 of Cambodia’s Code of 

Ethics for Judges, consistent with other national and international codes of judicial 

conduct, prohibits ex parte communication between a judge and a party because it gives 

the appearance of impropriety and bias on the part of the judge. Holding a meeting to 

discuss the contents of ex parte communication from the OCP, and then attempting to 

hide this communication from his national counterpart and the Defence, gives rise to the 

appearance of bias. This conduct betrays the rights guaranteed to Mr. IENG Sary and all 

other Charged Persons, as set out in Article 128 new of the Cambodian Constitution, 

Article 5 of the Agreement, Article 25 of the Establishment Law and Rules 21(1)(a) and 

55(5) of the Internal Rules. Further, Judge Lemonde has violated his obligations under 

the Agreement and Establishment Law to cooperate with his counterpart, the Cambodian 

Co-Investigating Judge, and to conduct “all investigations” with “joint responsibility”. 

Through his actions, Judge Lemonde deprived Mr. IENG Sary of the benefit of having 

his case investigated with the insight, experience and professionalism of the Cambodian 

Co-Investigating Judge and the Cambodian Investigative Staff who are equally 

responsible for the investigative process adopted by the ECCC.  

 

The Pre-Trial Chamber appears to realize the importance of impartiality, yet in a 

contradictory fashion, has also stated, nearing the end of the investigation, it “cannot be 

expected that the Co-Investigating Judges do not have a preference as to the nature of the 

evidence to be found, as they must have an idea by now of the conclusions they might 

reach based on all the evidence collected.” The Pre-Trial Chamber must correct this 

apparent contradiction and must assess Judge Lemonde’s bias and the appearance of bias 

in light of this new evidence, which was not available to the Defence at the time it made 

its initial Application.    

 

Essence of Submission 

Lemonde should be disqualified because of his bias or appearance of bias. Measures need 

to be taken to ensure the essential principle of judicial independence is upheld. As Judge 

Meron, of the Appeals Chamber of the International Criminal Tribunal for the former 

Yugoslavia has stated: “not being ‘hidden from the public ear and eye’ is ‘a safeguard 

against judicial arbitrariness’ and a source of public confidence in the administration of 

justice.” Any pretensions that Judge Lemonde is impartial are beyond vindication.  


