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Summary of Mr. IENG Sary’s Letter to the Co-Investigating Judges Requesting 

Whether, and to What Extent, the Defence Can Conduct Investigations, 10 

February 2010 

 

Introduction 

 

The Defence for Mr. IENG Sary sent a letter to the Co-Investigating Judges, Judge 

Marcel LEMONDE and Judge YOU Bunleng, requesting them to clarify whether and to 

what extent the Defence can conduct its own investigations relevant to Case 002.  This is 

in reference to the OCIJ’s letter to the NUON Chea Defence, dated 10 January 2008, 

where it stated that “Before this Court, the power to conduct judicial investigations is 

assigned solely to the two independent Co-Investigating Judges and not to the Parties.” It 

was also intimated in this letter that any intention of the NUON Chea Defence to locate 

potential defence witnesses may be in breach of both Cambodian law and the Internal 

Rules of the ECCC.  

 

Basis of Request 

 

The Defence wishes to conduct additional investigations due to its loss of confidence in 

the OCIJ to conduct an impartial and independent investigation. This is due, in part, to 

the following reasons:  

 

• The bias concerning investigators and legal officers within the OCIJ; a matter 

which was not adjudicated upon as it was declared inadmissible; 

• The bias of the Co-Investigating Judge Lemonde brought to light by the former 

Chief of the Intelligence and Analysis Unit of the OCIJ, Mr. Wayne Bastin; 

• The lack of cooperation of Judge Lemonde to work with Judge YOU Bunleng in 

violation of the Agreement and Establishment Law; 

• Judge Lemonde violating the confidentiality of the investigation; 

• Judge Lemonde threatening witness safety; 

• The insistence of the OCIJ to accept evidence obtained by torture; 

• The refusal to explain the OCIJ’s specific investigation methodology, including 

collection and analysis of any exculpatory evidence; 

• Failing to be transparent over the qualifications and experience of OCIJ 

investigators; 

• The OCIJ’s open suggestion of following the principle of “sufficiency”; 

• The OCIJ’s indication that its duty of impartiality does not impose a positive 

obligation to seek out exculpatory materials; 

• The OCIJ’s treatment of Investigative Requests has not been competently carried 

out. For example the OCIJ’s demand that King-Father Norodom Sihanouk present 

himself at the ECCC premises as opposed to proposing to hear his testimony at 

the Royal Palace appeared deliberate to ensure a negative result; 

• The OCIJ’s ex parte communication with the Office of the Co-Prosecutors; 

• The inability of the OCIJ to verify the accuracy of written records of interviews; 

• The use of datacoders/analysts to summarize written records of interviews without 

translation or legal qualifications; and 
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• The lack of competence and impartiality in appointing the Demographics Expert, 

an issue which was dismissed by the OCIJ. 

 

Essence of Request 

 

The ECCC is a domestic court established within the existing court structure of the 

national legal system of Cambodia, as confirmed by the Pre-Trial Chamber in its first 

decision. There is nothing in Cambodian law specifically prohibiting the Defence from 

conducting its own investigation. Article 121 of the Cambodian Criminal Procedure Code 

allows for the participation of the Defence in the judicial investigation as long as 

confidentiality of the investigation is kept. There is nothing in the Internal Rules of the 

ECCC specifically prohibiting the Defence from conducting its own investigation.  

Moreover, in light of the numerous flaws in the OCIJ’s investigation as set out above, it 

is vital that the issue as to whether or not the Defence can conduct its own investigations 

at the ECCC is clarified in order to guarantee Mr. IENG Sary his fair trial rights. 

 


