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Summary of the IENG Sary Defence Team’s Submissions and Significant Filings and Decisions Leading to the Pre-Trial Chamber’s 

Decision on Joint Criminal Enterprise (“JCE”) dated 20 May 2010 

 

Introduction 

 

On 20 May 2010, the Pre-Trial Chamber (PTC) of the ECCC rendered a landmark decision rejecting the applicability of the third and extended 

form of the mode of liability known as Joint Criminal Enterprise (JCE III).  The Decision reflects strenuous efforts made by the IENG Sary 

Defence Team (“the Defence”) since 2008 against the application of JCE III at the ECCC.  It also reflects the Defence’s success in helping the 

PTC reach its conclusion that JCE III was not recognized as a form of responsibility applicable to violations of international humanitarian law 

at the time relevant to Case 002. 

 

To provide a more complete picture of the efforts made on this issue, set out below is a chronology of some of the more significant steps 

leading to the PTC Decision of 20 May 2010. 

 

Chronology of Events Leading to the Decision of 20 May 2010 

 

Date Submission / Decision Summary 

28 July 2008 IENG Sary’s Motion against the 

application of the form of 

liability known as JCE at the 

ECCC 

The Motion was necessary because the Office of the Co-Prosecutors 

(“OCP”) sought the application of JCE at the ECCC. 

 

The Motion argued that JCE is inapplicable before the ECCC as a form of 

liability because: (1) It is not specified in the Establishment Law; (2) It is 

not part of Cambodian law; (3) It is not recognized in customary 

international law and even if it were today, it was not customary 

international law in 1975-79, nor is customary international law directly 

applicable in Cambodian courts; (4) It is not recognized by an international 

convention enforceable at the ECCC. Therefore applying JCE at the ECCC 

would violate the principle of nullum crimen sine lege. 

 

The Defence argued that the OCP was casting a wide shadow of liability 

on a variety of distinguished members of Cambodian society and others, 

such as the King-Father Norodom Sihanouk and his wife, Monique, 

Samdech Akka Moha Sena Padei Techo, Hun Sen, Prime Minister of 

Cambodia,  Heng Samrin, Keat Chhon,  Chea Sim,  Hor Nam Hong,  Ouk 
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Date Submission / Decision Summary 

Bun Chhoeun,  General Pol Saroeun,  General Tea Banh,  Thiounn Mum,  

Thiounn Prasith,  Thiounn Thioeun,  and Laurence Picq. 

 

15 September 2008 IENG Sary’s Request to make 

submissions on the application 

of JCE at the ECCC in Case 001 

The Defence advanced cogent reasons as to why Mr. IENG Sary was an 

interested party to the issue of JCE in Case 001 and that to exclude his 

participation would amount to procedural inequality and injustice.   

 

16 September 2008 Order on the Application at the 

ECCC of the Form of 

Responsibility Known as Joint 

Criminal Enterprise 

 

The OCIJ took note of the arguments raised in the Motion dated 28 July 

2008 and invited the parties to file supplementary observations before 31 

December 2008. 

23 September 2008 Invitation to Amicus Curiae 

(Case 001) 

The PTC sought outside help by requesting an amicus curiae brief from 

Professor Antonio Cassese. This Invitation was extended on 25 September 

2008 to the Centre for Human Rights and Legal Pluralism of McGill 

University and to Professor Dr. Kai Ambos of the Georg-August Universität 

Göttingen.   

 

The amici were asked to submit written briefs on:  

 

a. the development of the theory of JCE and the evolution of the definition of 

this mode of liability, with particular reference to the time period 1975-79; 

and 

 

b. whether JCE as a mode of liability can be applied before the ECCC, taking 

into account the fact that these crimes were committed in the period 1975-

79. 

 

6 October 2008 IENG Sary’s Motion to 

Disqualify Professor Antonio 

Cassese and Selected Members 

of the Board of Editors and 

Editorial Committee of the 

The Defence sought to intervene on the grounds that one of the amicus curiae, 

Professor Cassese (and select members of the editorial board), were 

unqualified to render an impartial opinion on the issue of JCE because of a 

notorious conflict of interest.  Professor Cassese was one of the five Judges in 

the Tadić Appeals Chamber when the Judgement on 15 July 1999 introduced 
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Date Submission / Decision Summary 

Journal of International 

Criminal Justice from 

Submitting a Written Amicus 

Curiae Brief on the Issue of 

Joint Criminal Enterprise in the 

Co-Prosecutors’ Appeal of the 

Closing Order against Kaing 

Guek Eav “Duch” (Case 001) 

 

the concept of JCE into the International Criminal Tribunal for the former 

Yugoslavia’s (“ICTY”) jurisprudence. 

 

 

6 October 2008 Ruling on the Filing of a Motion 

by the Charged Person IENG 

Sary in the Case against the 

Charged Person “Duch” (Case 

001) 

 

The PTC declined to permit the filings of the Defence to be made part of 

the record. 

 

14 October 2009 Decision on IENG Sary’s 

Motion to Disqualify Amicus 

Curiae (Case 001) 

The Defence’s intervention was rejected by the PTC on the grounds that it 

lacked standing in Case 001.  In the end, the PTC declined to make a decision 

on the applicability of JCE (see below), while the Trial Chamber opted to 

resolve this issue at the conclusion of the Duch trial in its judgement.  The 

Trial Chamber in Duch is due to render its judgement on 26 July 2010. 

   

27 October 2008 Amici Curiae briefs filed on JCE 

by Professor Antonio Cassese 

and members of the Journal of 

International Criminal Justice, 

Professor Kai Ambos, and the 

Centre for Human Rights and 

Legal Pluralism, McGill 

University (Case 001) 

 

The Cassese Brief concluded that in 1975-79 “there existed customary rules in 

international criminal law providing for three distinct modes of JCE liability.”  

The Ambos Brief, on the other hand, concluded that although JCE I existed in 

customary international law during 1975-79, this was not the case with respect 

to JCE III or JCE II (unless the latter is interpreted narrowly).  The McGill 

Brief concluded that JCE, without distinguishing between its three forms, was 

recognized in international criminal law during the relevant period. 

 

17 November 2008 Response by one of the Foreign 

Co-Lawyers for the Civil Parties 

to the amicus curiae Briefs 

One of the Foreign Co-Lawyers for the Civil Parties concluded that: (1) JCE is 

not encompassed in Article 29 of the Establishment Law nor in the 1956 Penal 

Code in Cambodia; (2) JCE III did not exist in customary international law in 
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(Case 001) 

20 November 2008 IENG Sary’s Motion for 

Reconsideration of Decision on 

IENG Sary’s Request to Make 

Submissions on the Application 

of the Theory of Joint Criminal 

Enterprise in the Co-

Prosecutors’ Appeal of the 

Closing Order Against Kaing 

Guek Eav “Duch” (Case 001) 

 

The Defence moved the PTC to reconsider its Decision on this issue on the 

basis that the amicus briefs constitute a change in circumstances which 

significantly widened the scope of the issue on appeal. Moreover, the Duch 

Defence team’s decision not to meaningfully respond to any of the substantive 

arguments on the application of JCE would result in a manifest injustice to Mr. 

IENG Sary: effectively, this issue would be decided without any Defence 

submissions.   

 

 

21 November 2008 Ruling on the Filing of a Motion 

by the Charged Person IENG 

Sary in the Case Against the 

Charged Person “Duch” (Case 

001) 

 

The PTC Ruling rejected the Motion for Reconsideration of Decision dated 20 

November, and simultaneously refused to allow its admission into the case file. 

 

24 November 2008 IENG Sary’s Motion for 

Reconsideration of Ruling on 

the Filing of a Motion by the 

Charged Person IENG Sary in 

the Case against the Charged 

Person “Duch” (Case 001) 

 

The Defence moved the PTC to reconsider its Ruling because it: (1) 

misunderstood the difference between denying a motion and declaring it to be 

inadmissible; and (2) violated the right of Mr. IENG Sary to a public and 

transparent judicial process. 

 

24 November 2008 IENG Sary’s Supplementary 

Observations on the Application 

of the Theory of Joint Criminal 

Enterprise at the ECCC 

Pursuant to the OCIJ’s Order dated 16 September 2008, the Defence argued 

before the OCIJ that JCE is not applicable before the ECCC for the following 

reasons: (1) It is barred by the principle of nullum crimen sine lege; (2) It is not 

a form of liability over which the ECCC has jurisdiction by virtue of Article 29 

of the Establishment Law.  It is neither found explicitly in Article 29, nor can it 

implicitly be considered a form of “commission”; (3) It is not recognized by 

Cambodian law applicable in 1975-79; (4) It is not currently established in 

customary international law nor was it recognized in customary international 

law during 1975-79; (5) It was neither foreseeable nor accessible in 1975-79; 
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(6) Customary international law is not directly applicable in Cambodian courts 

and so may not be applied at the ECCC. 

 

3 December 2008 Decision on IENG Sary’s  

Motion for Reconsideration of 

Ruling on the Filing of a Motion 

in the Duch Case File (Case 

001) 

The PTC denied the Request for Reconsideration dated 24 November 2008 on 

the basis that it considered that the Defence had not put forward new facts, 

arguments, or change of circumstances which would cause the PTC to 

reconsider its Ruling. 

 

5 December 2008 Decision on Appeal against 

Closing Order Indicting Duch 

(Case 001) 

The PTC found that Duch was not informed of the allegation related to his 

participation in the S-21 JCE prior to the Final Submission.  The S-21 JCE did 

not form part of the factual basis for the investigation and for this reason the 

PTC did not add it to the Closing Order at this stage.  In view of this 

conclusion, it was not necessary to determine the question of the customary 

international law status of JCE in 1975-79.  It was similarly not necessary to 

determine the applicability of JCE liability before the ECCC. 

 

31 December 2008 Co-Prosecutors’ Supplementary 

Observations on Joint Criminal 

Enterprise 

 

The OCP argued that all three forms of JCE are applicable.  This was because: 

(1) Article 29 of the Establishment Law permits this; (2) Customary 

International Law is applicable to ‘an internationalized court applying 

international norms and standards’ (as it also is to Cambodian courts); and (3) 

JCE was a foreseeable form of liability in 1975-79.  The OCP also argued inter 

alia that “it was the universal and unqualified endorsement of the Nuremberg 

Principles as early as 1946, rather than the number of cases applying JCE 

liability at the time, which crystallized this doctrine into a mode of individual 

criminal liability under customary international law.” 

 

17 June 2009 IENG Sary’s Expedited Request 

to Make Submissions in 

Response to the Co-Prosecutors’ 

Request for the Application of 

Joint Criminal Enterprise in the 

Case of Kaing Guek Eav 

“Duch” (Case 001) 

The Trial Chamber (“TC”) is not bound by PTC Rulings.  Consequently, the 

Defence argued before the TC: (1) The application of JCE liability at the 

ECCC fundamentally affects Mr. IENG Sary because he is alleged to be part of 

the same “common criminal plan” as Duch; and (2) The OCP’s adoption by 

reference and reliance upon its submissions on the applicability of JCE in Case 

File 002 in response to a Motion by Mr. IENG Sary before the OCIJ mandated 

that Mr. IENG Sary be allowed to file submissions in response to the OCP 
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Request in the Duch case.   

 

29 June 2009 IENG Sary’s Request for 

Sanctions under Internal Rule 

35 due to the Co-Prosecutors 

Misleading the Court in their 

Supplementary Observations on 

Joint Criminal Enterprise Filed 

on 31 December 2008 

The Defence requested the OCIJ to find that members of the OCP were 

responsible for interfering with the administration of justice by misleading the 

OCIJ concerning assertions set out in their Supplementary Observations dated 

31 December 2008 on JCE.  During a lecture delivered by Professor Michael 

Scharf on 24 June 2009 entitled “To JCE or not JCE? Insights from the 

Cambodia Tribunal,” Scharf publically admitted that the OCP deliberately 

withheld information (the existence of a relevant UN General Assembly 

Resolution) concerning the acceptance and scope of the Nuremberg Principles 

which would have undermined the status of JCE in customary international 

law. 

 

30 June 2009 IENG Sary’s Supplementary 

Submissions in Support of 

Expedited Request to Make 

Submissions in Response to the 

Co-Prosecutors’ Request for the 

Application of Joint Criminal 

Enterprise in the Case of Kaing 

Guek Eav “Duch”& Request for 

Sanctions Under Internal Rule 

35 Due to the Co-Prosecutors 

Misleading the Court in their 

Supplementary Observations on 

Joint Criminal Enterprise Filed 

on 31 December 2008 (Case 

001) 

 

The Defence filed Supplementary Submissions in support of its Expedited 

Request to Make Submissions in Response to the OCP’s Request for the 

Application of Joint Criminal Enterprise in the Case of Kaing Guek Eav 

“Duch”, filed on 17 June 2009.  They were made necessary because of Scharf’s 

public admission that the OCP deliberately withheld information (the existence 

of a relevant General Assembly Resolution) concerning the acceptance and 

scope of the principles from the Nuremberg Charter and judgments which 

would have undermined the status of JCE in customary international law. 

 

 

3 July 2009 

 

Decision on IENG Sary’s 

Request to Make Submissions in 

Response to the Co-Prosecutors’ 

Request for the Application of 

The TC found that IENG Sary is not a party to Case 001 and had no formal 

status to file the Request.  Equality of arms cannot be applied to parties in 

separate and distinct trials.  Therefore, the TC rejected the filing of the Request 

and the Written Submissions annexed thereto. 
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Joint Criminal Enterprise (Case 

001) 

 

 

3 July 2009 Joint letter to OCIJ re Decision 

on JCE 

The Defence, together with the Defence teams of NUON Chea and KHIEU 

Samphan wrote to the OCIJ to note their concern that no decision had been 

taken regarding the application of JCE at the ECCC.  The Defence teams 

argued that “[t]o decide this matter at the closure of the judicial investigation 

would amount to failure to characterize the facts based on the law, but instead 

deciding the law based on the facts.” 

 

15 July 2009 

 

Decision on IENG Sary’s 

Supplementary Submissions to 

the Request to Make 

Submissions in Response to the 

Co-Prosecutors’ request for the 

Application of Joint Criminal 

Enterprise and Request for 

Sanctions (Case 001) 

 

The Trial Chamber reiterated that Mr. IENG Sary is not a party to Case 001 

and rejected filing of the Supplementary Submissions. 

 

16 July 2009 Co-Prosecutors’ Response to 

IENG Sary’s Application for 

Sanctions Against the Co-

Prosecutors for Allegedly 

Misleading the Court Regarding 

the Law on Joint Criminal 

Enterprise 

 

The OCP requested the OCIJ to reject the Application.  They argued that their 

Supplementary Observations dated 31 December 2008 accurately reflected 

their understanding of the law on JCE on the date of filing.  According the 

OCP, the General Assembly Resolution in question did not undermine the OCP 

submission that JCE existed in customary international law in 1975-79.  In 

addition, the factual basis of the Application (i.e. its source of information) was 

insufficient to envision the requested sanction. 

28 July 2009 Letter from OCIJ re Decision on 

JCE 

 

The OCIJ wrote to the IENG Sary, NUON Chea and KHIEU Samphan 

Defence teams to inform them that it was working on the JCE question and 

would render a decision as soon as possible. 

 

30 July 2009 IENG Sary’s Reply to the Co-

Prosecutors’ Response to IENG 

The Defence argued that the OCP in its Response dated 16 July 2009 

deliberately avoided responding to the direct allegation put forward by the 
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Sary’s Application for Sanctions 

Against the Co-Prosecutors for 

Misleading the Court in their 

Supplementary Observations on 

Joint Criminal Enterprise 

Defence in its Request that Professor Scharf and members of the OCP had 

knowingly and wilfully misled the OCIJ.  The OCP sought to distract the OCIJ 

from this serious allegation by questioning the source upon which the 

information which formed the basis of the allegation was made.  No vague 

assertions regarding the OCP’s “understanding of the law on JCE”  should 

deflect the OCIJ from undertaking its fundamental task of ensuring that the 

proceedings are “fair and adversarial,”  and sanctioning any party who 

knowingly and wilfully interferes with the administration of justice.   

 

26 November 2009 Order on the Request by the 

IENG Sary Defence Team for 

Sanctions Against the Co-

Prosecutors 

 

The OCIJ found that there had been no prejudice to the Defence caused by the 

OCP’s failure to disclose information concerning the acceptance and scope of 

the Nuremberg Principles which would have undermined the status of JCE in 

customary international law.  The OCIJ dismissed the Request. 

 

8 December 2009 Order on the Application at the 

ECCC of the Form of Liability 

Known as Joint Criminal 

Enterprise 

After recognizing that JCE is not a form of criminal liability which exists in 

Cambodia, the OCIJ reached the following conclusions: 

 

a. JCE is a form of “commission” under customary international law which 

was articulated by the Tadić Appeals Chamber and has three categories.  

Each category has the same actus reus but is defined according to different 

degrees of mens rea.  JCE II is essentially a variation of JCE I; 

 

b. To rely on JCE liability in legal proceedings, the principle of legality 

requires an assessment of whether JCE liability was applicable law at the 

time of the alleged facts under investigation.  Two principal considerations 

are that criminal liability must be sufficiently foreseeable and accessible.  

This test of foreseeability and accessibility can be satisfied when the 

alleged activity was criminalized under national or international law at the 

particular time period; 

 

c. The application of customary international law at the ECCC is a corollary 

from the finding that the ECCC holds indicia of an international court 

applying international law.  Considering the international aspects of the 
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ECCC and considering that the jurisprudence relied upon in articulating 

JCE liability pre-existed the events under investigation at the ECCC, there 

is a basis under international law for applying this form of liability; 

 

d. It cannot be affirmed that international forms of liability such as JCE apply 

beyond the domain of international crimes.  Under French law, which 

inspired the 1956 Penal Code, international crimes such as those falling 

under the jurisdiction of the ECCC constitute specific categories of crimes 

under autonomous legal “regimes” distinct from domestic criminal law.  

Pursuant to principles of interpretation of autonomous legal “regimes,” the 

forms of liability for international crimes can only be applied to 

international crimes.  

 

e. The elements of JCE liability were foreseeable and accessible under 

international law in 1975 in Cambodia; the principle of legality is not 

violated by the application of JCE liability before the ECCC; the aspects of 

JCE liability were adequately pled in the Introductory Submission; and JCE 

liability is applicable in all three forms, though it does not apply to national 

crimes.  The mens rea for JCE III is limited to the subjective acceptance of 

the natural and foreseeable consequences. 

 

22 January 2010 IENG Sary’s Appeal Against 

the OCIJ’s Order on the 

Application at the ECCC of the 

Form of Liability Known as 

Joint Criminal Enterprise 

The Appeal showed that the OCIJ made the following errors when it 

determined that JCE liability is applicable at the ECCC:   

 

a. The OCIJ erred in finding that the ECCC holds indicia of an international 

court.  The ECCC is a domestic Cambodian court; 

 

b. The OCIJ erred when it concluded that the ECCC could apply customary 

international law.  The ECCC, as a domestic Cambodian court, cannot 

directly apply customary international law.  There is no exception in 

Cambodia based on a theory of international crimes being subject to 

autonomous legal “regimes”;  
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c. The OCIJ failed to undertake any independent analysis as to whether JCE 

liability was indeed customary international law in 1975-79.  Even if the 

ECCC could apply customary international law, JCE liability was not part 

of customary international law in 1975-79;  

 

d. The OCIJ erred in accepting that JCE liability as formulated by the Tadić 

Appeals Chamber could fall under “committing” in Article 29 of the 

Establishment Law; and 

 

e. The OCIJ erred in holding that the application of JCE liability would not 

violate the principle of legality.  Even if the ECCC could apply customary 

international law and even if JCE liability were part of customary 

international law in 1975-79, the principle of legality would still not allow 

its application at the ECCC. 

 

The Appeal also argued that it was admissible and requested a public, oral 

hearing to decide the issues raised in it. 

 

19 February 2010 Co-Prosecutors’ Response to 

IENG Sary, IENG Thirith and 

KHIEU Samphan’s Appeals on 

Joint Criminal Enterprise 

 

The OCP argued that the Appeal was “procedurally barred and substantively 

devoid of merit.”  They argued that the OCIJ Order was not an “order” at all – 

“it is simply a declaration on applicable law.”  The OCP argued inter alia that: 

 

a. JCE has been part of customary international law since the 1940s and it 

remained so in 1975-79;  

 

b. JCE is applicable before the ECCC as the court is mandated to prosecute 

international crimes and has the indicia of an international tribunal – it was 

foreseeable and accessible in 1975-79 and is included in Article 29 of the 

Establishment Law;  

 

c. As a criminal mode of liability under customary international law, JCE is 

applicable in Cambodia regardless of whether there was national 

incorporating legislation;  
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d. JCE (and JCE III in particular) does not introduce guilt by association;   

 

e. JCE liability extends to both national and international crimes;  

 

f. JCE is properly pleaded in the Introductory Submission;  

 

g. The OCIJ “Declaration” is neither unreasoned nor vague nor delayed. 

 

18 March 2010 IENG Sary’s Reply to the Co-

Prosecutors’ Response to IENG 

Sary, IENG Thirith And KHIEU 

Samphan’s Appeals on Joint 

Criminal Enterprise 

The Defence submitted that the OCP failed to provide either cogent reasoning 

or relevant legal authority to support its assertions that the OCIJ did not issue 

an order under Rule 55(10), that the Appeal is inadmissible under Rules 

55(10), or 74(3)(a) or (b), and that JCE as a form of liability was applicable 

before the ECCC. 

 

20 May 2010 PTC Decision on the Appeals 

Against the Co-Investigative 

Judges Order on Joint Criminal 

Enterprise (JCE) 

The PTC followed ICTY jurisprudence concerning the preconditions which 

must be met before a form of liability may fall within a tribunal’s jurisdiction.  

It found that these preconditions are: 

 

a. it must be provided for in the Establishment Law, explicitly or implicitly; 

 

b. it must have existed under customary international law at the relevant time; 

 

c. the law providing for that form of liability must have been sufficiently 

accessible at the relevant time to anyone who acted in such a way; 

 

d. such person must have been able to foresee that he could be held liable for 

his actions if apprehended. 

 

The PTC stated that it was not convinced that a stricter test should have been 

applied at the ECCC.  With regard to accessibility, the PTC stated that it may 

be found where a law existed at the relevant time only in customary 

international law; it need not have been recognized in domestic law.  With 
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regard to foreseeability, the PTC stated that “a charged person must be able to 

appreciate that the conduct is criminal in the sense generally understood, 

without reference to any specific provision.”   

 

The PTC found that it is immaterial whether the ECCC is a domestic or 

international court because this does not impact on a finding that JCE is 

applicable, due to the clear terms of Article 1 and 2 of the Establishment Law.   

It found that JCE could be considered a form of “commission” under Article 29 

of the Establishment Law even though Article 29 does not explicitly mention 

JCE. 

 

The PTC then turned to an examination of whether JCE existed in customary 

international law in 1975-79.  The PTC first considered JCE I and II together.  

The PTC considered the eight cases relied upon by the Tadić Appeals Chamber 

as well as two additional post-World War II cases which it considered provided 

support for the existence of JCE I and II in customary international law.  It 

found that it:  

 

has no doubt that JCE I and JCE II were recognized 

forms of responsibility in customary international law 

in the time relevant for Case 002.   

 

The PTC concluded that JCE I and II would have been sufficiently accessible 

and foreseeable to the Charged Persons in 1975-79. 

 

The PTC then turned to JCE III.  It found that the London Charter and Control 

Council Law No. 10 do not provide support for the existence of JCE III and 

that the additional instruments relied upon by the Tadić Appeals Chamber (the 

draft ICC Statute and the International Convention on the Suppression of 

Terrorist Bombing) cannot support the existence of JCE III in customary 

international law in 1975-79 as these instruments post-date that time period. It 

found that although the facts of the two cases relied upon by the Tadić Appeals 

Chamber (Essen Lynching and Borkum Island) could be relevant to JCE III, the 
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lack of reasoned judgements in these cases preclude certainty as to the form of 

liability applied.  The PTC could not infer that JCE III had been applied in 

either of these cases.  It noted that the Tadić Appeals Chamber had relied upon 

some Italian cases, but did not find that national jurisprudence could be a 

proper precedent for this international form of liability. 

 

The PTC considered whether general principles of law could be considered in 

determining customary international law, but ultimately decided that it did not 

need to consider general principles as evidence of customary international law, 

because it was not satisfied that such liability would have been foreseeable to 

the Charged Persons in 1975-79. 

 


