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Re: IENG Sary’s Request for Leave to Reply to Co-Prosecutors’ Joint Response to: 1) 

NUON Chea’s Urgent Application for Disqualification of Judge Cartwright; and 2) 

IENG Sary’s Request for Investigation Concerning Ex Parte Communications 

between the International Co-Prosecutor, Judge Cartwright and Others  

    

Dear Ms. Lamb, 

 

We refer to the courtesy copy of the Co-Prosecutors’ Joint Response to: 1) NUON Chea’s 

Urgent Application for Disqualification of Judge Cartwright; and 2) IENG Sary’s Request for 

Investigation Concerning Ex Parte Communications between the International Co-

Prosecutor, Judge Cartwright and Others (“Response”) circulated 24 November 2011.  We 

respectfully request leave to reply to the Response for the following reasons:  

 

1. The Response misconstrues the nature and purpose of amendments made to the 

revised courtesy copy of IENG Sary’s Request for Investigation Concerning Ex 

Parte Communications between the International Co-Prosecutor, Judge 

Cartwright and Others circulated on 18 November 2011;
1
  

 

2. The Response misconstrues the legal basis for the Request; and  

 

3. The Response fails to address whether Judge Cartwright’s and Mr. Cayley’s ex 

parte meetings violate applicable codes, rules and guidelines of professional 

conduct.  

                                                 
1
 See also IENG Sary’s Request for Investigation Concerning Ex Parte Communications between the 

International Co-Prosecutor Andrew Cayley, Judge Cartwright and others, 24 November 2011 (“Request”). 
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1. The Response misconstrues the nature and purpose of amendments made to the 

revised courtesy copy of IENG Sary’s Request  

 

In footnote 11 of the Response, the OCP correctly observe that the filing version of the 

Request included revisions to the revised courtesy copy circulated on 18 November 2011.  

The OCP asserts that “in the six days between the Ieng Sary Defence’s initial and second 

attempt at filing, they seem to have lost some of the passion for their argument.”
2
  The OCP 

is misguided by presuming that the Request was motivated by “passion.”  The decision to 

request an investigation was made with due deliberation based on a cold analysis of the law, 

including Judge Cartwright’s and Mr. Cayley’s professional codes of conduct and ethical 

obligations.   

 

Since 18 November 2011, the Defence’s resolve has, if anything, stiffened, as demonstrated 

by the Defence’s letters to Ms. Patricia O’Brien, His Excellency Sok An, and Judge Kong 

Srim dated 24 November 2011 (attached as Annexes 1, 2 and 3 respectively).  The Defence 

seeks leave to reply, for the avoidance of doubt, that none of the concerns expressed in the 

revised courtesy copy circulated on 18 November 2011 were assuaged, mitigated or 

otherwise lessened by 24 November 2011 (when the Request was filed officially).  

Amendments were made to nuance language in the Request and to allow for the incorporation 

of a request to summon Ms. O’Brien, Mr. Rosandhaug and any other person with relevant 

information within the page limit.  In particular: 

 

a. The deletion from paragraph 14 of express acknowledgement that the United 

Nations Basic Principles on the Independence of the Judiciary do not contain a 

provision explicitly prohibiting ex parte communications was intended to save 

space and is not material. 

b. The deletion of language in paragraph 29 was intended to save space.   Whether 

Judge Cartwright is inhibitedly or uninhibitedly engaging in matters which directly 

impact on the fair and just administration of justice in Case 002 is not material in 

any case.  What is material is whether Judge Cartwright is engaging in conduct 

which is beyond her mandate and directly impacts on the fair and just 

administration of Case 002.  This is clear from the text of the filing version of the 

Request. 

c. The following sentences were deleted from paragraphs 30 and 31 respectively to 

save space:  “[a]n international judge has no more right to engage in ex parte 

communications than a national judge,” and “[t]he circumstances under which 

these ex parte meetings were held, if anything, engender a culture of suspicion at 

best, and impunity at worst.”  It is axiomatic that:  a. a double standard should not 

apply between the ECCC’s international and national judges; and b. undisclosed 

ex parte and potentially ultra vires meetings between a prosecutor and a judge 

sitting on the same case gives rise to suspicion, and fosters a perception of judicial 

and prosecutorial impropriety. 

 

2. The Response misconstrues the legal basis for the Request 

 
In paragraph 26, the OCP asserts that the “Defence requests the Chamber to initiate an 

investigation under Rule 35 … and suggests how the investigation should be conducted.”  In 

                                                 
2
 Response, n. 11. 
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fact, the Request was submitted “pursuant to Rules 35, 41 and 93.”
3
  The Trial Chamber’s 

authority to investigate derives from both Rule 35 and Rule 93.  Jurisdiction to investigate 

may be assumed pursuant to these Rules either independently or in conjunction.   Similarly, 

the Trial Chamber’s jurisdiction to summon any person to appear before it pursuant to Rule 

41 operates in conjunction with both Rule 35 and Rule 93.
4
  Without prejudice to the 

Defence’s position that investigation pursuant to Rule 35 is warranted, but assuming 

arguendo that Judge Cartwright’s and Mr. Cayley’s conduct does not fall within the ambit of 

Rule 35, this fact alone does not exclude other remedies (such as those provided by Rule 41 

and Rule 93) to address the matter.
5
 

 

In paragraph 28, the OCP asserts that the Request “utterly failed” to “provide a material basis 

to substantiate” an interference with the administration of justice, which is defined in 

paragraph 27 as interference with matters “closely related to the functioning of the judicial 

proceedings before the tribunal.”
6
  For the avoidance of doubt, the Defence seeks leave to 

reply that the “extremely low threshold”
7
 required to give “reason to believe” that an 

interference with the administration of justice has occurred is established by: 

 

a. The fact that ex parte meetings between Judge Cartwright and Mr. Cayley have 

occurred on a periodic basis (Request, paras. 4, 9-10); 

b. The fact that Mr. Cayley has in the past (for example, in last week’s opening 

statements) and will continue to appear before Judge Cartwright in Case 002 

(Request, para. 25); and 

c. The fact that there is no express legal basis for these ex parte meetings (Request, 

para. 24).
8
  

 

In paragraph 29, the OCP asserts that the Defence “makes no argument that any purported 

interference with the administration of justice was done with the requisite mens rea.”  

Presumably, Mr. Cayley and Judge Cartwright are on notice of their professional codes of 

ethics, guidelines and obligations regarding ex parte communications (Request, paras. 13-16, 

20, 24-35).  It follows that any violation of these codes of ethics, guidelines and obligations 

must be construed as knowing and willful. 

 

In sum, there is reason to believe that knowing and willful interference with matters closely 

related to the functioning of the judicial proceedings in Case 002 has occurred.  

Notwithstanding the claim that Judge Cartwright’s and Mr. Cayley’s meetings were merely 

administrative, in light of the inherent specificity of the ECCC, where only Case 002 is 

before the Trial Chamber (in which both Judge Cartwright and Mr. Cayley play major roles), 

investigation is warranted to ensure that the Trial Chamber’s basic judicial functions are 

                                                 
3
 Request, Opening paragraph. 

4 See Request, para. 2. 
5
 See Prosecutor v. Milošević, IT-02-54-Misc5 & IT-02-54-Misc6, Decision on the Initiation of Contempt 

Investigations, 18 July 2011 (“Milošević Contempt Decision”), para. 13:  “[T]he Chamber clarifies that the mere 

fact that the alleged conduct does not fall within the ambit of Rule 77 does not exclude other remedies to 

address the matter.” 
6
 Response, para. 27, citing Milošević Contempt Decision, para. 11. 

7
 See Request, n. 5. 

8 See, e.g., Rule 2.9(A)(5) of the American Bar Association Model Code of Judicial Conduct, prohibiting ex 

parte communications except for certain, limited and strictly controlled situations, including when a judge is 

“expressly authorized by law to do so.” 
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safeguarded in Case 002.
9
  That the Defence is not suggesting that anything inappropriate did 

in fact occur is immaterial to the determination of whether there is reason to believe that it 

did.
10

  What is in fact material is that there is the appearance of interference.  This appearance 

is accentuated and exacerbated by the deafening silence manifested by the obstinate refusal to 

respond meaningfully to the enquiries concerning these ex parte communications.  

 

3. The Response fails to address whether Judge Cartwright’s and Mr. Cayley’s ex 

parte communications violate applicable codes of ethics, rules and guidelines of 

professional conduct 

 

The Response, conveniently, did not address whether:  a. Judge Cartwright and Mr. Cayley 

are constrained by professional conduct codes, rules and guidelines prohibiting ex parte 

communications; and b. whether Judge Cartwright’s and Mr. Cayley’s ex parte 

communications amount to violations of any such codes, rules and guidelines.  Were leave to 

reply to be granted, the Defence would brief why the OCP’s omission of any reference to 

these issues amounts to an effective admission that such breaches have occurred, warranting 

the requested investigation and clarifications. 

 

For all the reasons stated herein, the Defence respectfully requests the Trial Chamber to grant 

the Defence leave to reply to the Response.  In addition, and for the sake of transparency and 

preserving the fullest and most accurate record of the proceedings, we would respectfully 

request the Trial Chamber to place this letter on the Case File. 

 

Respectfully requested,  

 

 

 

 
 

 

 

                                                 
9
 See Milošević Contempt Decision, para. 11:  “[T]he Chamber recalls that the Tribunal possesses an inherent 

jurisdiction to deal with contempt, deriving from its judicial function, to ensure that its exercise of jurisdiction is 

not frustrated and that its basic judicial functions are safeguarded.” 
10

 See Response, para. 28. 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  


