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Para. of 
OCP 
Request
1 

Quote / Argument from OCP 
Request 

Where 
previously 
argued  

Quote / Argument from OCP 
Joint Response to JCE Appeals 

Para. of PTC 
JCE Decision2 
where 
addressed 

12 “For a mode of liability to be applied 
at the ECCC, it must satisfy four 
conditions: (1) it must be provided for 
in the ECCC Law, either explicitly or 
implicitly; (2) it must have existed 
under customary international law at 
the relevant time; (3) the law 
providing for it must have been 
sufficiently accessible to the accused 
at the relevant time; and (4) the 
accused must have been able to 
foresee that they could be criminally 
liable for their actions.” 

Response,3 
para. 8 

“For a mode of liability to come 
within this Court’s jurisdiction, it 
must satisfy the following 
conditions: (1) it must be provided 
for in this Court's basic 
instruments, explicitly or 
implicitly; (2) it must have existed 
under customary international law 
at the relevant time; (3) the law 
providing for the mode of liability 
must have been sufficiently 
accessible to the defendants at the 
relevant time; and (4) the 
defendants must have been able to 
foresee that they could be 
criminally liable for their actions.” 

43 

13 “Article 29 of the ECCC Law 
provides for the individual criminal 
responsibility of any ‘suspect who 
planned, instigated, ordered, aided and 
abetted, or committed’ the crimes 
punishable by this Court.” 

 Not an argument. 49 

14 “First, the wording of Article 29 of the 
ECCC Law is virtually identical to the 
analogous provisions in the statutes 
for the International Criminal Tribunal 
for the former Yugoslavia (‘ICTY’), 
the International Criminal Tribunal for 
Rwanda (‘ICTR’), and the Special 
Court for Sierra Leone (‘SCSL’). All 
of these tribunals have read the word 
‘committed’ as including participation 
in the realization of a common design 
or purpose.  The Co-Prosecutors 

Joint 
Response,4 
para. 54 

“First, Article 29 of the ECCC 
Law … is worded identically to 
mirror provisions of the statutes 
for the ICTY, the International 
Criminal Tribunal for Rwanda 
(‘ICTR’) and the Special Court for 
Sierra Leone (‘SCSL’). All these 
international and internationalized 
tribunals have read the word 
‘committed’ as including 
participation in the realization of a 
common design or purpose. While 

49 

                                                 
1 Co-Prosecutors’ Request for the Trial Chamber to Consider JCE III as an Alternative Mode of Liability, 17 
June 2011, E100. 
2 Decision on the Appeals Against the Co-Investigating Judges Order on Joint Criminal Enterprise (JCE), 20 
May 2010, D97/14/15. 
3 Co-Prosecutors’ Response to IENG Sary’s Motion on Joint Criminal Enterprise, 11 August 2008, D97/II. This 
Response was incorporated by reference into Co-Prosecutors’ Joint Response to IENG Sary, IENG Thirith and 
KHIEU Samphan’s Appeals on Joint Criminal Enterprise, 19 February 2010, D97/14/10, through para. 30. 
4 Co-Prosecutors’ Joint Response to IENG Sary, IENG Thirith and KHIEU Samphan’s Appeals on Joint 
Criminal Enterprise, 19 February 2010, D97/14/10, through para. 30. 
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submit that it is appropriate for the 
Trial Chamber to be guided in its 
interpretation of Article 29 by the 
interpretation of analogous statutory 
provisions at its sister tribunals.” 

this Court is not bound by the 
precedent of its sister tribunals, 
departures from their interpretation 
of identically worded statutory 
provisions will create 
inconsistency and unpredictability 
in international criminal law and 
set the ECCC apart from those 
other juridical institutions applying 
a consistent body of international 
humanitarian law.” 

15 “Second, when the ECCC Law was 
adopted in 2001, its drafters were 
aware of the seminal decision on JCE, 
namely the ICTY Appeals Chamber 
decision in Prosecutor v. Tadic. In 
particular, they knew that the ICTY 
Appeals Chamber had found that JCE, 
including JCE III, was encompassed 
in Article 7(1) of the ICTY Statute on 
the basis of the object and purpose of 
the Statute, the nature of international 
crimes, a review of the post-World 
War II jurisprudence and comparative 
study of several countries’ legislation.  
The Co-Prosecutors submit that if the 
drafters of the ECCC Law wished to 
exclude JCE, or JCE III in particular, 
they would have framed Article 29 in 
terms that differed from those 
employed in the ICTY statute.” 

Joint 
Response, 
para. 55 

“Second, when the ECCC Law 
was adopted in 2001, its drafters 
were aware of the ICTY decision 
in Tadic. In particular, they knew 
that JCE was encompassed in 
Article 7(1) of the ICTY Statute 
on the basis of the object and 
purpose of the Statute, the nature 
of international crimes, a review of 
the post-World War II 
jurisprudence and comparative 
study of several countries’ 
legislation.  Therefore, if the 
drafters had wanted to explicitly 
exclude JCE they would not have 
repeated verbatim Article 7(1) of 
the ICTY Statute in Article 29 of 
the ECCC Law.” 

49 

16 “Third, the inclusion of JCE liability 
in the ECCC Law conforms to the 
object and purpose of the ECCC Law. 
Article 1 of the ECCC Law states that 
the ‘purpose’ of the law is to bring to 
trial ‘senior leaders of Democratic 
Kampuchea and those who were most 
responsible’ for the crimes under that 
regime. To successfully realize its 
mandate to prosecute the ‘senior 
leaders’ and those ‘most responsible’ 
for those crimes, it is critical that this 
Court is able to assign criminal 
responsibility to the individuals who 
created and implemented the criminal 

Joint 
Response, 
para. 57 

“Third, the notion that Article 29 
encompasses JCE is supported by 
the object and purpose of the 
ECCC Law. Article 1 states that 
the purpose of the Law is to bring 
to trial ‘senior leaders of 
Democratic Kampuchea and those 
who were most responsible’ for 
the crimes committed during 
Democratic Kampuchea. This 
statement of purpose makes it 
clear that this Court is to focus on 
the responsibility of those in 
positions of leadership or 
influence in government during 

102 
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policies of Democratic Kampuchea, 
not just to the individuals who 
physically perpetrated the crimes that 
resulted from those policies. JCE is 
the mode of liability best suited to this 
task.” 

the relevant period. JCE most 
accurately reflects this form of 
liability.” 

17 “While the Trial Chamber has 
previously affirmed the establishment 
of JCE I and II in customary 
international law during the 1975 to 
1979 period, the Trial Chamber has 
not yet decided whether JCE III was 
similarly established in customary 
international law during that period. 
The Co-Prosecutors submit that all 
forms of JCE, including its extended 
form, were established at the time.” 

– Not an argument. – 
The Pre-Trial 
Chamber did 
determine that 
JCE III was not 
established in 
customary 
international 
law in paras. 
75-83. 

18 “As the Trial Chamber has 
recognized, the three forms of JCE 
share the following actus reus 
elements: (1) a plurality of persons; 
(2) the existence of a common plan, 
design, or purpose which amounts to 
or involves the commission of a crime 
provided for in the relevant law; and 
(3) ‘significant’ participation of the 
accused in the common design 
involving the perpetration of one of 
the crimes provided for in the relevant 
law.” 

– Not an argument. 38 

19 “The three forms of JCE vary, 
however, with respect to their mental 
elements. JCE I and II both 
require a showing that the underlying 
crime was intended: JCE I requires 
that the accused intend to perpetrate 
the crime and that this intent is shared 
by all co-perpetrators while JCE II 
requires that the accused have 
knowledge of the nature of the system 
and the intent to further a common 
system of ill-treatment. Pursuant to 
JCE III, however, the accused need 
not have intended the specific criminal 
act; rather, the accused can be held 
responsible for crimes that are a 

– Not an argument. 39 
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natural and foreseeable consequence 
of the common plan for which the 
accused held a shared intent, so long 
as the accused is ‘aware that the 
crimes outside of the common plan are 
a natural and foreseeable consequence 
of the plan and [ ... ] willingly took the 
risk.’” 

20 “The Co-Prosecutors submit that the 
Trial Chamber should follow the 
approach of the ICTY Appeals 
Chamber in Tadic in finding that the 
notion of joint criminal enterprise 
liability - including its extended form - 
was rooted in customary international 
law pursuant to the international 
instruments enacted following the 
Second World War and the related 
jurisprudence.  The relevant 
international instruments relied on by 
the Appeals Chamber include the 
London Charter of the International 
Military Tribunal (‘IMT Charter’ and 
‘IMT’ respectively), Control Council 
Law Number 10 (‘CCL 10’), and the 
Charter of the International Military 
Tribunal for the Far East (‘Far East 
Charter’). The ICTY’s interpretation 
of customary international law is 
equally applicable to the ECCC since 
there were no relevant major 
developments in international 
humanitarian law between 1975 and 
the establishment of the ICTY in 
1993.” 

Joint 
Response, 
para. 33 
 
 
 
 
 
 
 
Joint 
Response, 
para. 36 

“The inclusion of the ‘common 
plan’ mode of liability in the 
Nuremberg Charter and in the 
Allied Control Council Law 
Number 10, as well as the 
decisions of the post-World War II 
war crimes tribunals crystallized 
JCE as customary international 
law.” 
 
“[T]here were no relevant 
major developments in 
international humanitarian law 
between 1975 and the 
establishment of the ICTY in 
1993.” 
 

78, 79-82 

21 “Furthermore, as the Co-Prosecutors 
have previously argued, the IMT 
Charter, CCL 10 and related 
jurisprudence - taken together - 
constituted what international law 
scholars term a ‘Grotian Moment.’ 
Such a moment occurs when there is a 
transformative development in which 
new rules and doctrines of customary 
international law emerge with unusual 
rapidity and acceptance.” 

Joint 
Response, 
para. 34 

“The Nuremberg Charter, Control 
Council Law Number 10 and 
related jurisprudence constituted 
what international law scholars 
term a ‘Grotian Moment’. Such a 
moment occurs when there is a 
transformative development in 
which new rules and doctrines of 
customary international law 
emerge with unusual rapidity and 
acceptance.” 

– 
Implicitly 
rejected through 
the discussion 
in paras. 78-82  
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22 “The Co-Prosecutors submit that one 
of the customary law doctrines that 
emerged in the aftermath of the 
Second World War was the rule that 
individuals who participate in a 
common criminal plan can be held 
responsible for acts committed by 
others in execution of that plan. 
This rule was enshrined in article 6 of 
the IMT Charter, which stated that 
individuals ‘participating in the 
formulation or execution of a common 
plan or conspiracy to commit any of 
the [crimes within the jurisdiction of 
the tribunal] are responsible for all 
acts performed by any persons in 
execution of such plan’ and in article 
11(2)(d) of CCL 10, which provided 
that an individual could be convicted 
of a crime pursuant to CCL 10 if the 
individual ‘was connected with plans 
or enterprises involving its 
commission.’” 

Joint 
Response, 
para. 37 
 
 
 
 
 
 
 
 
 
 
 
 
Joint 
Response, 
para. 38 

“Consequently, Article 6 of the 
London Charter (the Statute of the 
Nuremberg Tribunal) implemented 
a modified form of the initial 
American proposal to include 
conspiracy, providing that 
‘leaders, organizers, instigators 
and accomplices participating in 
the formulation or execution of a 
common plan or conspiracy to 
commit any of the foregoing 
crimes are responsible for all acts 
performed by any persons in 
execution of such plan’.” 
 
“The Nuremberg Tribunal and the 
Control Council Law Number 10 
developed their own version of the 
‘common plan’ concept, thereby 
transforming it into what has now 
become known as JCE.” 

40, 57, 69, 78 
 

23 “The Co-Prosecutors further submit 
that the concept of common criminal 
plan liability that was contained in 
international instruments and 
employed in international 
jurisprudence following the Second 
World War encompasses the notion of 
what is now referred to as JCE III 
liability, i.e. the idea that an accused 
can be held responsible for crimes that 
were not necessarily intended by the 
Accused but were the natural and 
foreseeable consequence of a common 
criminal plan that the Accused entered 
into with intent. This conclusion is 
reasonable in consideration of the 
object and purpose of the Nuremberg 
Charter and the post-Second World 
War II trials - i.e. the imposition of 
individual criminal liability for 
collectivised crimes. The existence of 
this principle is reflected in at least 
two CCL 10 cases, which are detailed 

Response, 
para. 22 

“The notion that an individual 
member of a common plan may be 
held responsible for criminal acts 
committed by fellow participants 
in execution of that plan is 
codified in three of the 
foundational legal documents from 
the post-War period: the London 
Charter of the International 
Military Tribunal (‘IMT Charter’ 
and ‘IMT’ respectively), Control 
Council Law Number 10 (‘Control 
Council Law’), and the Charter of 
the International Military Tribunal 
for the Far East. The IMT Charter 
did not use the phrase ‘joint 
criminal enterprise,’ but referred to 
a defendant’s participation in a 
‘common plan or conspiracy.’ It 
criminalized participation in a 
‘common plan or conspiracy’ to 
commit crimes against peace. It 
provided that a person who 

40, 57, 69, 78 
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below:” participated in a common plan or 
conspiracy to commit any crime 
under that IMT Charter could be 
liable for all acts resulting from 
the execution of that common plan 
or conspiracy.” 

24 “The first case, which was tried by the 
British Military Court for the Trial of 
War Criminals, is known as the Essen 
Lynching Case. In this case, seven 
people were jointly charged with 
murder as a war crime based on 
allegations that they were involved in 
the killing of three British prisoners-
of-war (‘POWs’). Two of the accused 
were members of the German army; 
the remaining accused were civilians. 
According to the prosecution, the 
illegal acts of the accused occurred in 
three stages. First, one of the accused 
in the case, a captain in the German 
army, instructed another of the 
accused, a German private, to escort 
the three POWs from the barracks in 
which they were being held, through 
the German town of Essen, to another 
building where the POWs were to be 
interrogated. The captain's instruction 
was given before a crowd of civilians, 
and the private was ordered not to 
‘interfere in any way with the crowd if 
they should molest the prisoners.’ In 
the second stage, the prisoners were 
marched through town by the German 
private, while an ever-gathering crowd 
was permitted to hit the POWs with 
sticks and stones. Finally, members of 
the crowd threw the three POWs over 
a bridge; one was killed by the fall, 
while the other two were then fired 
upon by the crowd from above and 
kicked and beaten by other individuals 
until they died.” 

 
 
 
Joint 
Response, 
para. 40 

Not an argument – just a 
discussion of the facts of the case. 
 
“In reaching its conclusion about 
the existence of JCE, Tadić relied 
partly on ten different post-World 
War II cases-six regarding JCE 
I two regarding JCE II and two 
regarding JCE III.”  
 
(Essen Lynching and Borkum 
Island are cited in the footnote.) 

75-81 

25 “The prosecution in Essen Lynching 
argued that each of the defendants was 
responsible for the deaths, saying that 

– Not an argument, but note that this 
case was put before the PTC as a 
case supporting JCE III – see 

75-81 
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the German captain ‘lit the match’ 
when he gave the public order 
regarding the transport of the POWs, 
each person from the crowd who 
struck a blow put ‘flame to the fuel,’ 
and finally, the ‘explosion’ came on 
the bridge.” 

previous paragraph. 

26 “The court seemed to agree with the 
prosecution’s theory, finding the 
captain, the private, and three of the 
civilians guilty of murder as a war 
crime. While the judgement does not 
specify the theory of liability under 
which the court held each accused 
responsible, the United Nations War 
Crime Commission’s notes to the case 
state that the three convicted civilians 
‘were found guilty because every one 
of them had in one form or another 
taken part in the ill-treatment which 
eventually led to the death of the 
victims, though against none of the 
accused had it been exactly proved 
that they had individually shot or 
given the blows which caused the 
death.’ As the ICTY in Tadic 
recognized, it seems apparent that the 
court in Essen Lynching applied the 
equivalent of JCE III liability with 
respect to at least some of the 
accused.” 

– This case was not extensively 
discussed by the OCP, but the 
argument is based on the Tadić 
Appeals Chamber Decision, so this 
is not a new argument. 

75-81 

27 “A second case supporting the 
existence of JCE III liability in 
customary international law is United 
States v. Kurt Goebel et. al., more 
commonly known as the Borkum 
Island Case. This case was heard 
before the American Military Tribunal 
at Dachau. The facts of the Borkum 
Island case are very similar to the 
Essen Lynching case described above: 
a group of American airmen were 
taken prisoner in German territory and 
subsequently marched through the 
town of Borkum Island, where they 
were beaten and eventually shot to 

 
 
 
Joint 
Response, 
para. 40 

Not an argument – just a 
discussion of the facts of the case. 
 
“In reaching its conclusion about 
the existence of JCE, Tadić relied 
partly on ten different post-World 
War II cases-six regarding JCE 
I two regarding JCE II and two 
regarding JCE III.”  
 
(Essen Lynching and Borkum 
Island are cited in the footnote.) 

75-81 
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death by a group of civilians and off-
duty German soldiers. This occurred 
despite the presence of seven German 
soldiers who had been assigned to 
escort the prisoners to a naval unit for 
processing.” 

28 “The prosecution based its case on 
common design liability, arguing in its 
opening statement that the accused 
were ‘cogs in the wheel of common 
design, all equally important, each cog 
doing the part assigned to it.’ After 
deliberating in closed session, the 
judges rendered an oral verdict in 
which they convicted the mayor and 
several officers of both the killing and 
assault charges and found other 
accused guilty of assault only. While 
no Judge Advocate stated the law, the 
facts of the case, coupled with the 
Prosecutor’s opening statement, 
suggest that the court upheld the 
common design doctrine, in its 
extended form. Essentially, it appears 
that the court decided that though 
certain defendants had not participated 
in the murder, nor intended for it to be 
committed, they were nonetheless 
liable because it was a natural and 
foreseeable consequence of their 
treatment of the prisoners. As the 
ICTY Appeals Chamber concluded: 
…”  

– This case was not extensively 
discussed by the OCP, but the 
argument is based on the Tadić 
Appeals Chamber Decision, so this 
is not a new argument. 

75-81 

29 “In addition to the above-cited 
evidence of JCE III as part of 
customary international law, the Co-
Prosecutors submit that there is 
substantial reason to believe that JCE 
III liability may have been established 
in international law by virtue of its 
status as a ‘general principle of law.’ 
As the Co-Prosecutors have 
previously submitted, during the 
relevant time period, many domestic 
jurisdictions recognized modes of co-
perpetration similar to JCE III, 

Joint 
Response, 
para. 33 

“The inclusion of the ‘common 
plan’ mode of liability in the 
Nuremberg Charter and in the 
Allied Control Council Law 
Number 10, as well as the 
decisions of the post-World War II 
war crimes tribunals crystallized 
JCE as customary international 
law. Prior to this, liability for 
participation in a common plan 
had existed in some form in the 
national legislation or 
jurisprudence of many common 

52 (PTC quotes 
from Joint 
Response), 76, 
fn. 250 
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including conspiracy, the felony 
murder doctrine, the concept of 
association de malfaiteurs and 
numerous other doctrines of co-
perpetration. For example, the 1930 
Revised Penal Code of the 
Philippines, a regional counterpart of 
Cambodia, recognized that ‘criminal 
liability shall be incurred [ ... ] by any 
person committing a felony (delito) 
although the wrongful act be different 
from what he intended.’ The ICTY 
Appeals Chamber in Tadic cited 
various other examples demonstrating 
that this concept was rooted in the 
national law of many States, including 
civil law countries such as France and 
Italy.” 

and civil law countries since at 
least the nineteenth century. 
Indeed, many advanced 
jurisdictions recognized modes of 
co-perpetration similar to JCE III; 
these included conspiracy, the 
felony murder doctrine, the 
concept of association de 
malfaiteurs and numerous other 
doctrines of co-perpetration.” 

30 “In the PTC Decision on JCE, the Pre-
Trial Chamber addressed the 
possibility that ‘a number of national 
systems, which can be regarded as 
representative of the world’s major 
legal systems, recognise that a 
standard of mens rea lower than direct 
intent may apply in relation to crimes 
committed outside the common 
criminal purpose and amount to 
commission.’ However, the Pre-Trial 
Chamber ultimately declined to decide 
the issue on the basis that even if the 
third form of JCE was punishable on 
the basis of a general principle of 
criminal law, it could not be applied at 
the ECCC as it would not have been 
foreseeable to the Accused.” 

– New argument – as far as whether 
JCE was a general principle of 
law, but based on the PTC 
Decision. 

– 

31 “As discussed below in Section C, the 
Co-Prosecutors contend that the Pre-
Trial Chamber erred in law in its 
assessment of whether the application 
of JCE III was foreseeable, and 
thereby erred in its determination that 
it need not determine whether JCE III 
was recognized as a general principle 
of law during the relevant period. The 
Co-Prosecutors submit that, if the 

 New argument, based on the PTC 
Decision. 

– 
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Trial Chamber were to find that JCE 
III did not form part of customary 
international law during the relevant 
time period, it would be appropriate 
and advisable for the Trial Chamber to 
request amicus submissions from a 
qualified academic or research 
institution on the question of whether 
JCE III liability could still be applied 
at the ECCC on the basis of its status 
as a ‘general principle of law 
recognised by civilized nations’ 
during the relevant time period. The 
Co-Prosecutors submit that the 
comprehensive analysis that a 
qualified amicus curiae could provide 
would be beneficial in this instance 
considering the breadth and 
complexity of the necessary 
comparative survey and the stage of 
the proceedings, where the parties are 
heavily engaged in trial preparation. 
Alternatively, the Co-Prosecutors 
would request leave to file 
supplemental submissions on this 
question.” 

32 “As discussed above, in order to apply 
a particular mode of liability, a court 
must be satisfied that such application 
is consistent with the principle of 
legality, i.e. that the mode of liability 
was sufficiently foreseeable and that 
the law providing for it was 
sufficiently accessible at the relevant 
time. Both of these requirements are 
met with respect to the application of 
JCE III at the ECCC.” 

Joint 
Response, 
para. 48 / 
Response, 
para. 34 
 
 
 
Response, 
para. 31 

“In considering the principle of 
legality a tribunal must be satisfied 
that the applicable criminal 
liability was sufficiently 
foreseeable and that the law 
providing for it was sufficiently 
accessible at the relevant time.” 
 
“The Motion contends that JCE 
was not applicable in Cambodia 
during the temporal jurisdiction of 
this Court and, therefore, its 
application now would violate the 
principle of nullum crimen sine 
lege or the principle of legality. 
The Co-Prosecutors request the 
Co-Investigating Judges to reject 
this argument.” 

87 

33 “With respect to the foreseeability 
prong of the principle of legality test, 

Response, 
para. 35 

“An individual may be deemed to 
have sufficient notice that the acts 

86-87 
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the Co-Prosecutors submit that the 
international jurisprudence cited above 
provided notice to the Accused that 
their participation in a common plan 
could result in criminal liability not 
just for the acts intentionally included 
in the plan, but also for those criminal 
acts that flowed as a natural and 
foreseeable consequence of its 
implementation. The forseeability of 
the application of JCE III is also 
supported by the fact that many 
domestic jurisdictions at the time 
recognized modes of co-perpetration 
similar to JCE III. For example, 
French law, which has been influential 
in the development of the Cambodian 
legal system, provided for the 
imposition of criminal liability for acts 
committed by an accomplice going 
beyond the criminal plan where the 
conduct bore some relationship to the 
planned crime.” 

committed by him or her would 
attract criminal responsibility 
under JCE on the following 
considerations: (i) the nature and 
gravity of the atrocities 
committed; and (ii) the existence 
of judicial decisions, international 
instruments and domestic 
legislation recognizing a form of 
liability similar to JCE. These 
factors were present in respect of 
the crimes of the Democratic 
Kampuchea regime. First, these 
crimes currently under 
investigation in this case can be 
considered the most egregious 
violations of international 
humanitarian law seen in the world 
since the Second World War.  
Second, the series of instruments 
and judgments emanating from the 
post-Second World War efforts to 
prosecute war criminals, coupled 
with the broad use of JCE-type 
liability in both common law and 
civil law systems, are sufficient to 
support a finding that defendants 
before this Court had notice that 
participation in a JCE would entail 
criminal liability for the crimes 
committed pursuant to, or as a 
reasonably foreseeable 
consequence of, that enterprise 
during 1975-1979.” 

34 “As noted above, the Pre-Trial 
Chamber decided that it need not 
reach the issue of whether JCE 
III was recognized as a general 
principle of law since it was not 
satisfied that the third form of 
JCE was foreseeable to the Accused in 
1975-1979. In explaining why it was 
‘not satisfied,’ the Pre-Trial Chamber 
stated that it had ‘not been able to 
identity, in Cambodian Law, 
applicable at the relevant time, any 

– 
 
 
 

Joint 
Response, 
para. 51.  

New argument that the PTC erred, 
but based on an argument already 
raised to the PTC that: 
 
“it is not relevant for the present 
determination whether JCE existed 
in the (Cambodian) national 
jurisdiction at the time the crimes 
were committed.” 

– 



002/19-09-2007-ECCC/TC 
 

ANNEX 1: CHART OF OCP ARGUMENTS MADE IN ITS REQUEST, WHERE THESE ARGUMENTS 

HAVE BEEN RAISED PREVIOUSLY, AND WHERE THEY WERE CONSIDERED BY THE PRE-TRIAL 

CHAMBER 
 

 
IENG SARY’S RESPONSE TO OCP REQUEST FOR THE TRIAL CHAMBER 
TO CONSIDER JCE III AS AN ALTERNATIVE MODE OF LIABILITY  
& REQUEST FOR AN ORAL HEARING – ANNEX 1  Page 12 of 15 

provision that could have given notice 
to the Charged Persons that such 
extended form of responsibility was 
punishable as well.’” 

35 “The Co-Prosecutors note that the 
principle of legality does not mandate 
a conclusion that a principle of 
customary international law, such as 
JCE III, would only have been 
foreseeable to the Accused had it been 
codified in domestic law. While 
domestic law may provide some 
notice that a given act is regarded as 
criminal under international law, this 
is not always the case, particularly 
with respect to customary 
international law. In any event, the 
Co-Prosecutors note that the Penal 
Code of 1956 (‘Penal Code’), by 
virtue of its use of ‘complicity’ as a 
mode of liability, generally supports 
the concepts underlying JCE III.  This 
further underscores the foreseeability 
and accessibility of JCE III to the 
Accused during the DK period.” 

Joint 
Response, 
para. 51 

“Contrary to what the IENG Sary 
Appeal argues, it is not relevant 
for the present determination 
whether JCE existed in the 
(Cambodian) national jurisdiction 
at the time the crimes were 
committed. Regardless, the 
Cambodian Penal Code of 1956 
(‘Penal Code’) generally supports 
the concepts underlying JCE. The 
Penal Code has several articles 
that deal with the requirements of 
group liability: (1) co-action; (2) 
complicity; and (3) co-authorship. 
It divides crimes involving more 
than one perpetrator into two 
categories: ‘co-action’ and 
‘complicity.’ To qualify as a 
coactor, an accused must 
voluntarily and directly participate 
in the commission of a crime. The 
Penal Code provides a definition 
of criminal ‘co-authorship’. It 
states that there exists a plurality 
of authors when two or more 
persons ‘confer or consult’ 
regarding the commission of a 
crime. When the actions of a 
second person amount only to 
aiding or assisting, such person is 
considered an accomplice rather 
than a co-author.” 

87 

36 “The conclusion that JCE III liability 
was foreseeable is also supported by 
the nature of the crimes committed by 
the Khmer Rouge during the relevant 
period. It is inconceivable that a 
reasonable person would not have 
appreciated that their participation in a 
common plan, the foreseeable product 
of which included mass atrocities, 
violated universal dictates of law and 

Joint 
Response, 
para. 49 

“An individual may be deemed to 
have sufficient notice that the acts 
committed by him or her would 
attract criminal responsibility 
under JCE on the following 
considerations: (1) the nature and 
gravity of the atrocities 
committed…” 

55 (nature of 
the crimes 
considered 
relevant to 
development of 
forms of 
liability 
applicable to 
international 
crimes) 
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decency such as to warrant 
criminalization.” 

 
87  
(foreseeability) 

37 “With respect to the accessibility 
prong of the principle of legality, the 
general approach of other international 
tribunals has been to presume that the 
foreseeability and accessibility 
requirements are met if the conduct is 
found to be punishable under 
international customary law. As 
discussed above, JCE III formed part 
of customary international law by 
1975 and, accordingly, should be 
presumed to have been accessible to 
the accused. It is not necessary that the 
accused was actually aware of 
potential liability pursuant to JCE III. 
In any event, the materials necessary 
to conclude that JCE III existed as a 
valid mode of liability during 1975 to 
1975 were available and accessible at 
the relevant time. Most of the relevant 
CCL 10 cases were published in 
summary form in the widely 
disseminated, official UN War Crimes 
Commission Report in 1949. 
Similarly, the IMT Charter and 
decisions arising from it were 
published and widely disseminated 
well before 1975.” 

Joint 
Response, 
para. 50 

“[M]ost of the relevant Control 
Council Law Number 10 cases 
were published in summary form 
in the official UN War Crimes 
Commission Report in 1949. 
According to those Reports’ 
foreword, the ‘main object of these 
Reports [was] to help to elucidate 
the law, i.e., that part of 
International Law which has been 
called the law of war’. This 
authoritative and widely 
disseminated multi-volume 
account of the trials, in which the 
war crimes tribunals recognized 
and applied JCE liability, further 
supports the Co-Prosecutors' 
arguments that individuals had 
sufficient constructive notice in 
1975-9 that their mass atrocity 
crimes would attract criminal 
responsibility under the JCE 
doctrine. Further, as pointed out in 
an amicus brief submitted to the 
Pre-Trial Chamber by the McGill 
University’s Centre for Human 
Rights and Legal Pluralism, the 
approach of other ad hoc tribunals 
has been to presume that the 
foreseeability and accessibility 
requirements are met if the 
conduct is found to be punishable 
under international law.” 

45 

38 “The Co-Prosecutors submit that JCE 
III doctrine is consistent with the 
object and purpose of international 
criminal law, as reflected in the 
international instruments and 
jurisprudence following the Second 
World War. JCE III protects society 
against persons who (1) join together 
to take part in criminal enterprises; 
and (2) foresee or should foresee a 

Joint 
Response, 
para. 67 

“[T]he foundations of JCE are to 
be found in considerations of 
public policy. That is, the need to 
protect society against persons 
who (1) join together to take part 
in criminal enterprises, (2) while 
not sharing the criminal intent of 
those participants who intend to 
commit serious crimes outside the 
common enterprise, nevertheless 

55 (nature of 
the crimes 
considered 
relevant to 
development of 
forms of 
liability 
applicable to 
international 
crimes) 
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future crime but continue to contribute 
to the criminal enterprise and fail to 
prevent or stop the extra crime or to 
drop out of the criminal enterprise to 
avoid being a participant in the extra 
crime. The world community has a 
strong interest in deterring this type of 
wilful and reckless behaviour, 
especially since, as noted by Lord 
Justice Steyn in the House of Lords 
for England and Wales, ‘[e]xperience 
has shown that joint criminal 
enterprises only too readily escalate 
into the commission of greater 
offences.’” 

are aware that such crimes may be 
committed, and (3) do not oppose 
or prevent their commission.  As 
the High Court of England and 
Wales has noted, ‘[ e ]xperience 
has shown that criminal 
enterprises only too readily 
escalate into the commission of 
greater offences’. Consequently, 
JCE is justified by both the unique 
threats posed by organized 
criminality and the unique 
challenges of prosecuting such 
perpetrators.” 

39 JCE III doctrine is a reasonable and 
necessary mechanism for addressing 
the unique threats posed by organized 
criminality and the unique challenges 
of prosecuting such perpetrators. In 
this context, it is relevant to note that 
the criminal means of achieving the 
common objective of a joint criminal 
enterprise is not static and may evolve 
over time. As the Special Tribunal for 
Lebanon has observed, ‘[w]hile, 
originally, the participants in a 
common enterprise may agree on only 
a few, ‘core’ crimes, what were 
foreseeable crimes in the early stages 
of a JCE may well become accepted 
criminal objectives of an increasing 
number of JCE members.’ The 
difference between JCE I, which 
requires direct intent, and JCE III 
‘while theoretically important, may 
not thus be so pivotal when it comes 
to actual evidence and allowed 
inferences: often, when a participant 
in a JCE foresees an additional crime 
he originally had not subscribed to and 
nevertheless agrees to continue 
providing his significant contribution 
to the JCE, the only reasonable 
inference might be that he has come to 
agree to that additional crime, 

–   Not specifically put before the 
PTC, but this flows from the 
argument in the previous 
paragraph. 

55 
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therefore bringing his liability back 
into the fold of JCE 1.’” 

40 “Furthermore, although it has been 
suggested that application of JCE III 
unreasonably broadens the scope of 
criminal liability or results in the 
criminalization of conduct involving 
minimal culpability, this is not the 
case. The Co-Prosecutors submit that 
while the perpetrator under JCE III 
theory may not be as culpable as the 
primary offender, his behaviour is still 
serious and merits sanction, and any 
difference in level of culpability is 
more properly taken into account at 
the sentencing stage.” 

Joint 
Response, 
para. 69 

“[T]he Court can take into account 
the different degrees of culpability 
of the participants in the JCE at 
sentencing.” 

– 

 
 
 
 
 


