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Summary of the Issues Regarding the Filing of Mr. IENG Sary’s Rule 89 
Preliminary Objections to the Trial Chamber  
 
The Defence is entitled by the ECCC Internal Rules to file preliminary objections before 
the Trial Chamber concerning matters such as the jurisdiction of the Trial Chamber.  The 
Rules do not limit the number of objections each team may make, but ECCC Practice 
Directions require objections to be made within 15 pages.  Matters such as jurisdiction 
are often quite complex and it is quite difficult to adequately develop the necessary 
arguments in 15 pages.  The Defence had sought an extension of pages to make its 
objections, but this was not granted.  The Defence had also sought an extension of time to 
make its preliminary objections, which was similarly denied.   
 
The Defence attempted to file eight preliminary objections to the Trial Chamber, but 6 of 
these objections have been delayed due to the Interpretation and Translation Unit’s 
backlog of translation requests.  The Trial Chamber recently ordered translation of the 
Defence’s preliminary objections to cease and required the Defence to raise all its 
preliminary objections in summary outline form in one single 15 page (later amended to 
25 page) motion.   
 
Rule 89 
Rule 89 provides an opportunity for the parties to raise preliminary objections 
concerning: a) the jurisdiction of the Trial Chamber, b) any issue which requires the 
termination of prosecution; or c) nullity of procedural acts made after the indictment is 
filed.  Rule 89 requires these objections to be raised no later than 30 days after the 
Closing Order becomes final.  
 
The Preliminary Objections the Defence Intends to Raise Before the Trial Chamber 
 
1. The ECCC does not have jurisdiction over Mr. IENG Sary, due to his validly granted 

and applicable Royal Amnesty and Pardon.   

2. The ECCC does not have jurisdiction over Mr. IENG Sary due to the principle of ne 
bis in idem.   

3. The ECCC does not have jurisdiction to apply international crimes and forms of 
liability against Mr. IENG Sary.   

4. The ECCC does not have jurisdiction to apply Grave Breaches of the Geneva 
Conventions against Mr. IENG Sary.   

5. The ECCC does not have jurisdiction to apply command responsibility against Mr. 
IENG Sary.   

6. The ECCC has limited jurisdiction to apply crimes against humanity against Mr. 
IENG Sary, should it have jurisdiction to apply them at all.   



 

 2 

7. The ECCC does not have jurisdiction to apply national crimes against Mr. IENG 
Sary.   

8. The Trial Chamber’s refusal to stay the 30 day time period to file preliminary 
objections until after the Pre-Trial Chamber gives reasons for its Decision on IENG 
Sary’s Appeal against the Closing Order must be annulled for procedural defect.  This 
issue will be discussed below.   

 
Background 
On 25 October 2010, the Defence filed an Appeal against the Closing Order which 
contained eleven grounds of appeal, each of which dealt with the jurisdiction of the 
ECCC.   
 
On 13 January 2011, the Pre-Trial Chamber issued its Decision on IENG Sary’s Appeal 
against the Closing Order, in which it found certain grounds of appeal inadmissible, 
dismissed certain grounds of appeal, and partially granted other grounds of appeal.  The 
Decision was issued with reasons to “follow in due course.” 
 
On 14 January 2011, the Trial Chamber became seized with the Case File.  This started 
the time period for filing preliminary objections, making the due date 15 February 2011. 
 
On 17 January 2011, the Defence filed a request to the Trial Chamber for the time 
period to file Rule 89 preliminary motions not to commence until reasons were given for 
the Pre-Trial Chamber’s Decision on IENG Sary’s Appeal against the Closing Order and 
for an extension of the applicable time and page limits for preliminary objections. This 
motion was made necessary because the Defense did not yet know the reasons the Pre-
Trial Chamber had rejected the jurisdictional challenges the Defence had raised in its 
appeal.  The Defense therefore could not know whether to accept the Pre-Trial 
Chamber’s reasoning or whether a valid basis exists to bring these jurisdictional 
challenges before the Trial Chamber.  The Defence would not be acting with due 
diligence if it simply re-filed to the Trial Chamber the same objections it filed previously 
before the Pre-Trial Chamber.  Furthermore, the jurisdictional issues the Defence likely 
intended to raise before the Trial Chamber are complex and cannot be adequately raised 
in only a 30 day period and in only 15 pages. 
 
On 3 February 2011, the Trial Chamber distributed a memorandum by email which 
declared that “the Chamber will reject all requests to extend the present deadlines in 
relation to the filing of material in preparation for trial.” However, it noted that “prejudice 
may stem from the Pre-Trial Chamber’s failure to provide reasons in relation to those 
preliminary objections relevant to the Pre-Trial Chamber’s decisions.” The Chamber 
stated that it will in due course address whether limited, supplementary submissions will 
be required and accepted once the reasons are issued.  The Chamber also rejected all 
requests to extend page limits for filing preliminary objections and requested the parties 
to present arguments in summary form. 
 
On 7 February 2011, the Defence filed a request to the Trial Chamber to file its 
preliminary objections in English with the Khmer translation to follow as soon as 
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possible, due to the fact that the Interpretation and Translation Unit had informed the 
Defence that it would be unable to complete the translation of the Defence’s preliminary 
objections by the filing deadline. 
 
On 8 February 2011, the Trial Chamber distributed a memorandum by email which 
stated that where a party was unable to deliver the Khmer translation of a pleading by the 
filing deadline, the parties may advise the Trial Chamber’s Senior Legal Officer, Ms. 
Susan Lamb, of this and attach the relevant communication from the Interpretation and 
Translation Unit.  The parties could then communicate an advance copy of the filing in 
either English or French to the Senior Legal Officer.  If this is done as soon as the 
translation constraints are known and in advance of the deadline, the Trial Chamber 
stated that the pleading will be considered to be received by the Chamber in time.  
Official filing may then be done as soon as the filing is available in Khmer and either 
English or French. 
 
On 9 February 2011, the Defence emailed 6 of its 8 preliminary objections to the Senior 
Legal Officer.  It informed her that one other preliminary objection was currently being 
proofread and could be sent to her the following day and that the other preliminary 
objection was expected to be translated by the deadline and so did not need to be sent to 
the Trial Chamber in advance.  The Defence also raised two issues of concern relating to 
the Trial Chamber’s interim method of accepting advance copies in one language: 
 

1. The Defence team generally proofreads and makes small changes to the 
original language version of motions while these are in translation. These changes 
are then made to the translated version before filing. It is often necessary to 
submit motions for translation while the Defence is still proofreading them, due to 
tight deadlines and the need to reserve several days of each allotted time period 
for translation. With this new system, the Defence would either be unable to 
proofread motions after they have been submitted for translation or it would end 
up filing motions which may differ from the advance copies it provides to the 
Trial Chamber.  
 
2. The Trial Chamber memorandum states that the Chamber will distribute the 
advance copies the Defence provides to it to the other parties and will 
communicate applicable response deadlines on a case by case basis. The Defence 
expressed concern that if the parties are provided advance copies, but the deadline 
for a response does not run until the actual filing in 2 languages, the other parties 
will benefit by having significant extra time to prepare responses. 

 
On 10 February 2011, the Defence emailed the Senior Legal Officer its other two 
preliminary objections. 
 
On 14 February 2011, two of the Defence’s preliminary objections were filed, as their 
translations were complete.  These two objections were notified to the parties on 14 
February and 15 February 2011. 
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On 15 February 2011, in an emailed memorandum dated 14 February 2011, the Trial 
Chamber set forth amended procedures “for the filing of preliminary objections and 
clarification of envisaged response deadlines.”  The Trial Chamber stated that despite its 
request for the parties to submit preliminary objections “in summary form” within a page 
limit of no more than 15 pages in English or French and 30 pages in Khmer, some of the 
parties had filed multiple documents many of which are individually of the maximum 
page limit.  The Trial Chamber stated that it was “now aware that a number of these 
preliminary objections are duplicative or overlap.  Further it is apparent that a number of 
these submissions raise doubts as to whether they are jurisdictional and whether they will 
therefore be viewed as admissible preliminary objections by the Chamber.”  The Trial 
Chamber stated that it would notify the parties as to which of these filings, or portions of 
filings, are considered inadmissible as preliminary objections by 18 February 2011.  
Pending these determinations, the Trial Chamber ordered the suspension of translation 
into Khmer of all pending preliminary objections not in accordance with its page limit 
guidelines.  The Trial Chamber directed all parties to file a “single, consolidated 
document containing an outline of all their preliminary objections no later than Friday 25 
February 2011.” The Trial Chamber noted that it may at a later date request further, more 
detailed submission in relation to those preliminary objections which the Chamber 
believes “warrants more detailed consideration before the Chamber.” 
 
On 16 February 2011, the Defence team sent a letter to the Office of Administration to 
inform it of the following problems: 
 

1. The Trial Chamber never informed the teams that only one preliminary 
objection per team would be accepted.  The Defence requested an extension of 
pages from 15 pages to 45 pages to file its preliminary objections before the Trial 
Chamber.  In this request, the Defence made it clear that it intended to file 
multiple preliminary objections.  The request for additional pages was denied in 
an email from the Senior Legal Officer.  The Defence never received any official 
decision from the Trial Chamber concerning this matter.  The Senior Legal 
Officer merely stated, “The Chamber will reject all requests to extend present 
page limits for the filing of preliminary objections (15 pages in English or French, 
or 30 pages in Khmer) and requests the parties to present arguments in summary 
form.  Should the Chamber consider that more extensive submissions are 
required, these will be requested in due course.  Reference to previous filings 
considered relevant by the parties to their preliminary objections may also be 
made.”  This emailed response from the Senior Legal Officer did not lead the 
Defence to believe that it was only allowed to make one single filing. 

 
2. The Trial Chamber appears to consider the Defence teams as a single entity.  

It stated that “a number of these preliminary objections are duplicative or 
overlap.”  It is not the concern of the Defence whether its objections may overlap 
with other teams’ objections.  The Defence must not be treated as one monolithic 
entity which is expected to collaborate and ensure that its filings do not duplicate 
those of other teams’.  The Defence represents Mr. IENG Sary and does not 
represent the interests of any other Accused.  Each Defence team may have 
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competing interests which may at times be at odds.  The Defence must never be 
considered together with the other teams as a joint group.  This is not the first 
time the Trial Chamber has made such troubling statements.  In the Trial 
Chamber’s memorandum dated 3 February 2011, it stated that the Defence teams 
should coordinate their requests wherever possible and file consolidated motions 
before the Chamber.  

 
3. The Trial Chamber Judges are failing to perform their required duties. By 

Friday 18 February 2011, the Senior Legal Officer stated that the Trial Chamber 
would decide which preliminary objections are admissible before these filings are 
even translated into Khmer (this did not occur. The Defence has received no 
further correspondence concerning which objections are considered admissible).  
Almost all of the Defence’s preliminary objections were emailed to the Trial 
Chamber in English pending their translation into Khmer.  The Trial Chamber has 
suspended their translation.  Since these objections have not been translated into 
Khmer, their admissibility would presumably be decided by only those members 
of the Trial Chamber whose working language is English.  The Trial Chamber 
judges who work in Khmer and French may not refuse to perform their judicial 
function.  They are required to consider the admissibility and merit of the 
preliminary objections. 

 
4. The Trial Chamber’s handling of this matter prevents the Defence from 

making a record.  The Trial Chamber first refused to accept the parties’ filings 
formally until they are translated into two languages.  The Trial Chamber then 
ordered the Interpretation and Translation Unit to cease translating the Defence’s 
preliminary objections. This means that the preliminary objections which the 
Defence drafted and submitted by email to the Trial Chamber will not be able to 
be formally filed and will never be placed on the Case File.  There will be no 
record that the Defence ever made these objections. 

 
5. The requirement of a single 15 page summary of the Defence’s preliminary 

objections prevents the Defence from properly presenting its arguments and 
effectively preparing a defence.  The Defence has several preliminary objections 
which must be made to the Trial Chamber’s jurisdiction, including inter alia the 
validity of Mr. IENG Sary’s amnesty and pardon, whether the principle of ne bis 
in idem bars his current prosecution, and whether the ECCC has jurisdiction over 
international crimes and forms of liability.  These are complicated issues which 
are vital to Mr. IENG Sary’s defence as they challenge the very jurisdiction of the 
ECCC to try him.  These issues cannot be properly addressed in a single 15 page 
motion.  The Defence cannot diligently represent Mr. IENG Sary by filing one 
single summary of all its arguments and hoping that the Trial Chamber will 
request supplementary submissions.   

 
The Defence requested the Office of Administration to consult with the Trial Chamber 
and take any action within its power to address these problems. 
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On 17 February 2011, the Defence filed a letter to the Senior Legal Officer detailing the 
above complaints. 

On 18 February 2011, the Senior Legal Officer emailed a memorandum stating, inter 
alia, that “[t]he Ieng Sary defence team has filed advance courtesy copies of motions 
with a total of 101 pages in English only.  In view of the total of number pages [sic] filed 
by the Ieng Sary defence team and despite its previous orders, the Trial Chamber now 
requires it to file a consolidated preliminary objection with a limit of no more than 25 
pages in English or French and 50 pages in Khmer.”  The Senior Legal Officer also stated 
that while the Trial Chamber “appreciated [the advance courtesy copies of preliminary 
objections] as an indication of the subject of future filings,” they could not be treated as 
formal filings and that “[a] consolidated document that meets the filing guidelines 
indicated by the Trial Chamber is the only filing that will be considered as formally 
filed.” 

On 21 February 2011, the Defence sent a letter to the Senior Legal Officer, copied to the 
Office of Administration and the parties, to clarify some issues raised by the 18 February 
memorandum:   

1. First, in the 18 February memorandum, the Senior Legal Officer thanked the Ieng 
Thirith Defence team for “complying with” the Trial Chamber’s direction and 
filing a single preliminary objection within 15 pages.  She then noted that the 
other Defence teams filed multiple preliminary objections, thus implying that the 
other Defence teams did not comply with the Trial Chamber’s direction.  The 
Trial Chamber never ordered the Defence teams to file a single preliminary 
objection.  The Trial Chamber has not yet issued any orders or reasoned decisions 
concerning any matter related to preliminary objections.  The parties have only 
received a series of memoranda communicated by email, with less than clear and 
consistent instructions.  None of these memoranda stated that the Defence teams 
were only permitted to file a single preliminary objection.   

2. Second, the 18 February memorandum stated that the advance copies of our 
preliminary objections, “while appreciated as an indication of future filings” 
would not be considered by the Trial Chamber and that “[a] consolidated 
document that meets the filing guidelines indicated by the Trial Chamber is the 
only filing that will be considered as final.”  This statement is in contrast to the 
earlier memoranda.  Having complied with the earlier memoranda, the Defence 
submitted that the advance copies of its preliminary objections must be accepted. 

3. Finally, the 18 February memorandum stated that the Defence misinterpreted the 
Senior Legal Officer’s earlier direction concerning duplicate or overlapping 
preliminary objections in a letter the Defence sent to the Office of Administration.  
The Senior Legal Officer stated that the4  February memorandum had referred “to 
overlap and duplication in the Ieng Sary preliminary objections only.”  The 
Defence provided the Senior Legal Officer with advance copies of 8 distinct 
preliminary objections. It is inevitable that there will be some small overlap 
between these objections, but they do not duplicate any arguments and they are 
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not repetitive.  For example, the Defence argued that the ECCC does not have 
jurisdiction to apply international crimes and forms of liability which did not exist 
in applicable national law in 1975-79.  Obviously, should this objection be 
granted, there is no need for the Defence to argue that command responsibility did 
not exist in customary international law in 1975-79.  Obviously the Defence 
would not need to argue that the crime of grave breaches does not apply as the 
applicable statute of limitations has expired.  The fact that the Defence raised each 
of these arguments does not make the objections duplicative or repetitive.  Each 
objection we have raised relates to discrete issues.  The Defence therefore 
assumed that the Senior Legal Officer must have meant that the Defence teams 
together had raised duplicate and overlapping objections, which is true, but as the 
Defence explained in the letter to the Office of Administration, this is of no 
concern to the Defence.  The Defence teams are not a single entity. 

On 21 February 2011, the Defence circulated a courtesy copy of the outline of its 
preliminary objections, as requested by the Trial Chamber.  Along with this outline, the 
Defence gave notice of its intention not to be bound by any future informal email and 
insisted upon reasoned decisions from the Trial Chamber.  This motion will be filed 
officially as soon as translation is complete. 

 

 


