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Mr. IENG Sary, through his Co-Lawyers (“the Defence”), hereby responds to the Co-

Prosecutors’ Rule 66 Final Submission (“Final Submission”)1 and offers additional 

observations relevant to the upcoming Closing Order.  This Response is limited to the legal 

issues raised in the Final Submission.  It does not address the factual submissions raised by 

the Office of the Co-Prosecutors (“OCP”).  Nor does it purport to enumerate each and every 

element of the offenses with which Mr. IENG Sary is charged.  Except where expressly 

stated, the Defence does not in any way concede that the OCP’s factual or legal submissions 

are accurate, and hereby reserves its rights to object to and file submissions on any legal and / 

or factual assertions, in this instance made in the Final Submission.  The Defence has 

received notice that its request for an extension of pages and time in which to respond to the 

Final Submission has been denied by the OCIJ.2  The Defence therefore submits this 

Response within the 15-day deadline for Responses.3  The Defence is unable, however, to 

comply with the 15-page limit for Responses4 and requests that the OCIJ accept this 

Response despite its deviation from the applicable page limit, in the interest of equality of 

arms.5  Equality of arms in this context means: a. equality for the OCIJ to benefit from legal 

submissions from both the OCP and the Defence; and b. equality for Mr. IENG Sary with 

respect to Mr. KAING Guek Eav, who was permitted to respond to the OCP Final 

Submission in Case 001.6  This Response is simply intended to assist the OCIJ as it prepares 

the Closing Order and to serve the interests of justice.  

I. RESPONSE 

A. PRELIMINARY OBSERVATIONS 

1. The Defence observes that the OCP has relied in its Final Submission upon documents, 

such as confessions and DC-Cam material, which may be inadmissible at trial.  The 

Defence does not have the resources, in the brief time period allowed for Responses, to 

check each source relied upon by the OCP to verify that it has been placed on the Case 

File7 and to verify that it is not used for an impermissible purpose, out of context or in a 

misleading manner.  The Defence submits that it is mandatory for the OCIJ to carry out 

this due diligence task before it places any reliance upon the Final Submission.  The 

Defence submits, in particular, that the OCP relies extensively upon a number of 

confessions.8  The Defence, with respect, reminds the OCIJ to be attentive to the 

cautionary statement of the Pre-Trial Chamber:  

Notwithstanding any observations to the contrary by the Co-Investigating 
Judges in the Order, Article 15 of the [Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (“CAT”)] is to be 
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strictly applied.  There is no room for a determination of the truth or for use 
otherwise of any statement obtained through torture.9 

2. The Defence further refers to its requests for annulment of investigative action performed 

by or with the assistance of Stephen Heder and David Boyle10 and of evidence collected 

from DC-Cam.11  The OCIJ has failed thus far to demonstrate its commitment to seriously 

deal with these requests, which, as previously argued, are matters of due process 

impacting on the fair-trial rights of Mr. IENG Sary.12  The OCIJ must not rely upon 

material derived from any investigative action which may later be annulled. 

B. GENOCIDE (ARTICLE 4) 

3. The Defence submits, as it has argued previously,13 that the crime of genocide is 

inapplicable at the ECCC.  Application would be contrary to the principle of nullum 

crimen sine lege because:14 a. genocide is not criminalized under domestic law – it is not 

stipulated in the 1956 Penal Code, and the Agreement15 and Establishment Law16 cannot 

create substantive law to be retroactively applied; and b. international criminal law cannot 

be directly applied in Cambodia – Cambodia has no legislation to enact the 1948 

Convention on the Prevention and Punishment of the Crime of Genocide (“Genocide 

Convention”), and customary international law and jus cogens criminalizing genocide 

cannot be directly applied in Cambodia.  Should the OCIJ find, however, that the ECCC 

has jurisdiction to apply the crime of genocide, the Defence hereby responds to the 

definition of the crime as set out by the OCP. 

1. MENTAL ELEMENT 

a. INTENT TO DESTROY 

4. The OCP makes certain assertions concerning the intent to destroy which could be 

misconstrued.  The nub lies in the subtleties and nuanced language of the existing 

jurisprudence (some of which is far from clear and exact); hence the precautionary 

observations offered herein. 

5. The OCP asserts, for example, that “[t]he absence of planning or premeditation does not 

exclude the existence of genocidal intent” and cites the ICTY Krstić Trial Judgement.17  

The Krstić Trial Judgement, more accurately, states, “Article 4 of the Statute does not 

require that the genocidal acts be premeditated over a long period.  It is conceivable that, 

although the intention at the outset of an operation was not the destruction of a group, it 

may become the goal at some later point during the implementation of the operation.”18   

6. The OCP asserts that “in the absence of a confession, genocidal intent can be 

inferred…”19  This assertion is misleading.  While a confession may be evidence of 
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genocidal intent, a confession will not automatically satisfy this element of the crime.  

The OCP also provides a list of facts and circumstances from which genocidal intent may 

be inferred,20 but fails to note that genocidal intent may only be inferred where it is the 

only reasonable inference that can be made from the totality of the evidence.21 

7. The OCP asserts that a perpetrator need not necessarily intend to cause death in the 

particular instance under investigation.22  The Defence clarifies, for the avoidance of 

doubt, that the requisite specific intent for genocide is always the “intent to destroy” and 

that this has been held to refer to physical or biological destruction of the group.23 

b. IN WHOLE OR IN PART 

8. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning “in whole or in part.” 

c. PROTECTED GROUPS 

9. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the definition of protected groups. 

d. AS SUCH 

10. The OCP notes the discrepancy, which has been pointed out previously by the Defence,24 

between the English version of Article 4 of the Establishment Law and Article 2 of the 

Genocide Convention.25  The Defence agrees with the OCP that the Genocide 

Convention’s use of the phrase “as such”26 is the correct interpretation of Article 4 of the 

Establishment Law, rather than the incorrect use of “such as”27 found in the English 

translation.28  This is not least because the Agreement states, “[t]he subject-matter 

jurisdiction of the Extraordinary Chambers shall be the crime of genocide as defined in 

the 1948 Convention on the Prevention and Punishment of the Crime of Genocide…”29  

The Agreement also states that the ECCC has subject matter jurisdiction as set forth in the 

Establishment Law and that the Agreement is to be implemented through the 

Establishment Law.30   

11. The Establishment Law sets out the definition of the crime of genocide in basically the 

same terms as Article II of the Genocide Convention, which defines the crime of 

genocide for purposes of the Genocide Convention.  The English version of the definition 

of genocide in the Establishment Law, however, differs from the English version of the 

Genocide Convention in two respects.  First, Article II of the Genocide Convention states, 

“genocide means any of the following acts committed…”31 whereas Article 4 of the 

Establishment Law states, “The acts of genocide, … mean any acts committed… such 

as:…”32  The list of enumerated acts found in the Genocide Convention thus appears to be 
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exhaustive, while the list of acts found in the Establishment Law does not.  Second, 

Article II of the Genocide Convention states, “genocide means any of the following acts 

committed with intent to destroy, in whole or in part, a national, ethnical, racial or 

religious group, as such”;33 whereas Article 4 of the Establishment Law states, “The acts 

of genocide … mean any acts committed with the intent to destroy, in whole or in part, a 

national, ethnical, racial or religious group, such as…”34  The Establishment Law would 

thus appear to lower the mens rea required for the crime of genocide: a perpetrator could 

commit an act with the intent to destroy a national, ethnical, racial or religious group, 

without intending to destroy the group “as such” and still be liable for genocide. 

12. The phrase “as such” is of particular significance to the definition of genocide: it must be 

demonstrated that the alleged perpetrator not only sought to kill individuals belonging to 

a particular group, but did so while possessing the special genocidal intent to destroy, in 

whole or in part that group as such.  Indeed, this is where genocide differs particularly 

from persecution as a crime against humanity.35  The ICTY Sikirica Trial Chamber noted 

that “[t]he evidence must establish that it is the group that has been targeted, and not 

merely specific individuals within that group.  That is the significance of the phrase ‘as 

such’ in the chapeau.”36 

13. It would appear that these discrepancies are the result of a simple scrivener’s error.  The 

official French or English version of the Genocide Convention definition would have 

been translated into Khmer for purposes of Article 4 of the Establishment Law, since the 

Agreement states that the definition of the crime of genocide is to be that found in the 

Genocide Convention.  The Khmer version of the Establishment Law would then have 

been translated back into English and French.  The French text does not contain these 

discrepancies.   

14. It is axiomatic that the Establishment Law drafters would not have intended to change the 

established mens rea for the crime of genocide, being fully cognizant of the Agreement’s 

expressed reference to the Genocide Convention.  Furthermore, the definition of genocide 

found in the Genocide Convention would have been the definition of genocide which 

existed in customary international law at the time, rather than the definition found in the 

English version of the Establishment Law which may be read to lower the applicable 

mens rea.  The OCIJ should follow the definition set out in the Genocide Convention as 

intended by the UN and the Cambodian Government, and set out in their Agreement.  It is 

beyond cavil that the unique mens rea is what distinguishes genocide from lesser crimes. 
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2. SPECIFIC ACTS 

15. The OCP asserts that “[a]cts causing serious bodily and / or mental harm include 

‘enslavement, starvation, deportation…’”37 However, the correct statement would be 

“acts causing serious bodily and / or mental harm may include,” since acts of deportation, 

for example, do not necessarily in every case amount to acts causing serious bodily and/or 

mental harm.  Similarly, where the OCP asserts that the act of “imposing measures 

intended to prevent births within the group” includes the prohibition of marriage,38 it is 

more accurate to state “may include.”  A prohibition on marriage may be intended to 

prevent births within a group, but it does not necessarily imply such intention.  Marriages 

may be prohibited for reasons not related to the prevention of births.  The OCP also 

provides other examples in this section which could constitute prohibited acts, but fails to 

explain that these are only examples from which such an act could possibly be found to 

occur (rather than necessarily).39  

3. PUNISHABLE OFFENSES 

16. The OCP correctly notes that Article 4 of the Establishment Law differs from Article III40 

of the Genocide Convention.41  Article III of the Genocide Convention states: 

The following acts shall be punishable:  
(a) Genocide;  
(b) Conspiracy to commit genocide;  
(c) Direct and public incitement to commit genocide;  
(d) Attempt to commit genocide;  
(e) Complicity in genocide; 

Article 4 of the Establishment Law states: 

The following acts shall be punishable under this Article:  
• attempts to commit acts of genocide;  
• conspiracy to commit acts of genocide;  
• participation in acts of genocide. 

17. The OCP concludes that the acts of “genocide,” “direct and public incitement to commit 

genocide,” and “complicity in genocide” listed in Article III of the Genocide Convention 

are not included in Article 4 of the Establishment Law.42  The Defence submits, however, 

that “participation in acts of genocide” found in Article 4 of the Establishment Law 

equates to “genocide” found in Article III of the Genocide Convention.  Thus, the only 

prohibited acts of genocide set out in the Genocide Convention which are explicitly 

excluded from Article 4 of the Establishment Law are “direct and public incitement to 

commit genocide” and “complicity in genocide.”   
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18. If the Establishment Law’s drafters had wished to include “direct and public incitement to 

commit genocide” and “complicity in genocide” as punishable acts of genocide, they 

would have simply copied Article III of the Genocide Convention, as they did with the 

definition of genocide found Article II (although this was done with certain errors43).  

This is what the drafters of the ICTY and ICTR Statutes did.  Undoubtedly, the 

Establishment Law’s drafters would have been aware of this.  The explicit exclusion of 

these specific provisions is strong evidence that they were not intended to be applicable at 

the ECCC.  In a Civil Law system, such as Cambodia’s, criminal provisions must be set 

out in written law to be applicable.44  Since the Agreement states that the ECCC’s subject 

matter jurisdiction would be that set forth in the Establishment Law,45 and since the 

Establishment Law does not include “direct and public incitement to commit genocide” or 

“complicity in genocide,” the ECCC cannot consider these to be punishable acts of 

genocide.     

19. The OCP refers to the ICC Statute for the definition of “attempts to commit acts of 

genocide.”46  The Defence notes that the travaux préparatoires to the Genocide 

Convention provide no guidance as to how the concept of attempt is to be applied and that 

there has been no case law on the subject.47  The Defence submits that since the Genocide 

Convention does not define attempt, there was no customary international law definition 

of “attempts to commit acts of genocide” in 1975-79, and the ICC Statute was not in 

existence in 1975-79, it would be natural for the ECCC, as a Cambodian court, to look to 

Cambodian law to define attempt.48  The 1956 Penal Code defines attempt in Articles 77-

81: 

Art. 77- Instigators of an attempted offence are only punishable if the attempt, 
demonstrated by an action commencing execution of the offence, is without 
effect as a result of circumstances independent of the will of the instigator. 
Note - see Penal Code, article 78 
Art. 78- Preparatory acts do not constitute a commencement of execution. 
Art. 79- All attempts to commit a crime are considered as the crime itself. 
Art. 80- Attempts to commit a serious offense are not considered to be serious 
offenses except in special cases established by law. 
Art. 81- Attempts to commit a minor offense are not punishable.49 

20. The OCP defines “conspiracy to commit acts of genocide” with reference only to ICTR 

jurisprudence.50  The Defence notes that “Common law and the Romano-Germanic 

tradition take two quite different approaches to the concept of conspiracy.  In Romano-

Germanic law, conspiracy is a form of participation in the crime itself, and is only 

punishable to the extent that the underlying crime is also committed.”51  The Common 
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Law approach, which would punish the mere fact of a conspiracy even if no “preparatory 

act” had yet take place, is the approach which was adopted by the Secretariat draft of the 

Genocide Convention.  This caused France, Belgium, and the Netherlands to abstain from 

voting on Article III(b) of the Genocide Convention.52  However, the Genocide 

Convention’s common law approach to conspiracy as a punishable act of genocide is not 

directly applicable in Cambodia and is not controlling, because it does not constitute 

customary international law.  The crime of genocide may be only applied through 

customary international law, should customary international law be applicable at the 

ECCC.53  This is what was envisioned by the Establishment Law’s drafters, since they 

defined genocide as it was defined in the Genocide Convention, but defined the 

punishable acts differently.   

21. The Defence does not dispute that the prohibition of genocide or the definition of 

genocide found in the Genocide Convention forms part of customary international law.  

However, the Defence submits that the punishable act of “conspiracy to commit 

genocide” listed in Article III does not exist in customary international law.  Conspiracy 

per se is foreign to many legal systems, including the French legal system (upon which 

the Cambodian legal system is largely based).54  Moreover, there is no widespread and 

consistent State practice of applying the Common Law notion of conspiracy.  The 

International Law Commission’s Draft Code of Crimes may be considered.  It provided 

for conspiracy to commit an offense only when the offense in fact occurs, and this was 

the approach later taken by the ICC.55  Since there is no widespread, consistent State 

practice in this area, the ECCC should not apply “conspiracy to commit genocide” as a 

punishable act of genocide through customary international law, as it did not exist in 

customary international law between 1975-79.  Alternatively, if “conspiracy to commit 

genocide” is applicable, it is submitted that the Romano-Germanic approach is the 

appropriate approach at the ECCC, since it would not have the effect of importing a 

foreign legal concept into domestic Cambodian courts. 

22. The OCP asserts that the inclusion of “participation in acts of genocide” in Article 4 of 

the Establishment Law “should be interpreted as confirmation of the fact that the standard 

forms of criminal participation contained in Article 29 apply to the crime of genocide.”56  

As already explained by the Defence, “participation in acts of genocide” is meant to 

equate to “genocide” as a punishable act under Article III of the Genocide Convention.  

There is no support for the OCP’s interpretation.  The OCP asserts that “the term 

‘participation’ is not a term of art…”57  This is incorrect.  Cambodian law clearly defines 
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participation.  Article 82 of the 1956 Penal Code states, “Any person participating 

voluntarily, either directly or indirectly, in the commission of a crime or infraction, is 

liable for the same punishment as the principal perpetrator. Direct participation 

constitutes co-perpetration, indirect participation constitutes complicity.”58  The 

punishable act of “participation in genocide” should be interpreted in line with the 

meaning of participation set out in Cambodian law.   

23. The OCP asserts that since Article 29 of the Establishment Law, which lists forms of 

liability, states that it applies to Article 4, all the forms of liability found in Article 29 

must apply to Article 4.  In this respect, the Establishment Law is similar to the ICTY 

Statute.  The ICTY Statute states that all the forms of liability listed in Article 7(1) shall 

apply to Article 4 (genocide).  This has created confusion at the ICTY, as can be seen 

from the case cited by the OCP.59  The ICTY Krstić Appeals Chamber found aiding and 

abetting to be a valid form of liability for genocide, despite the fact that it is not included 

in Article 4 of the ICTY Statute.  The Krstić Appeals Chamber stated: 

As the Trial Chamber observed, there is an overlap between Article 4(3) as the 
general provision enumerating punishable forms of participation in genocide 
and Article 7(1) as the general provision for criminal liability which applies to 
all the offences punishable under the Statute, including the offence of 
genocide.  There is support for a position that Article 4(3) may be the more 
specific provision (lex specialis) in relation to Article 7(1).  There is, however, 
also authority indicating that modes of participation enumerated in Article 7(1) 
should be read, as the Tribunal’s Statute directs, into Article 4(3), and so the 
proper characterization of such individual’s criminal liability would be that of 
aiding and abetting genocide.  The Appeals Chamber concludes that the latter 
approach is the correct one in this case.60 

24. The Defence submits that it is unclear whether the forms of liability listed in Article 29 

may be applied in relation to genocide, or whether Article 4 may be considered lex 

specialis.  As the matter is unclear, the interpretation most favorable to the accused 

should be applied, in accordance with the principle of in dubio pro reo.  The Defence 

further submits that should the forms of liability listed in Article 29 be found to be 

applicable, the requisite special genocidal intent on the part of the accused must always 

be found.  Anything less would overstep the bounds of legal interpretation and tread the 

path of legislating from the bench by not recognizing the significance of the special 

genocidal intent enumerated in Article II of the Genocide Convention.  Requiring special 

genocidal intent does not obviate accomplice liability for genocide.  An accomplice may 

aid or abet a principal with only knowledge of their intention to commit the underlying 

offense, such as murder.  To be an accomplice to genocide, however, it is submitted that 
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the accomplice must possess the special genocidal intent.61  There is no explicit statutory 

language providing for a lowered mens rea requirement for accomplice liability, rather, it 

is a recent development that has resulted from judicial decisions of the ad hoc Tribunals 

that read in principles of accomplice liability distilled from general principles of criminal 

law.62  Notably, such an application of accomplice liability draws a false and 

impermissible equivalence between the mens rea for specific intent offenses in domestic 

jurisdictions, and the dolus specialis for genocide.   

25. The OCP finally fails to address the issue of whether liability for genocide may arise 

through command responsibility.63  As previously explained by the Defence, it cannot.64  

Command responsibility is not envisaged as a form of criminal participation in Article III 

or anywhere else in the Genocide Convention.  The closest comparison would be 

complicity in genocide (which is found in the Genocide Convention but not in the 

Establishment Law), yet there are important differences between these two concepts.  The 

latter would require proof that the superior ordered the act or otherwise aided and abetted 

its performance.  The only reference to any notion of liability for superiors in the travaux 

preparatoires of the Genocide Convention was a suggestion by the Consultative Council 

of Jewish Organizations.65  However, nothing came of their recommendation to include it 

in the Genocide Convention.  Furthermore, the concept of command responsibility was 

traditionally envisaged in a military context, to war crimes which did not carry the 

additional requirement of specific intent.66  In this regard, it was closely linked to matters 

of military discipline: a commander had specific duties that he or she had failed to 

fulfill.67   

26. Command responsibility for genocide first appeared in the 1993 Statute of the ICTY, 

where Article 7(3), which deals with command responsibility, specifically states that it 

applies to Article 4, which deals with the crime of genocide.68  The Establishment Law 

followed this model in Article 29.  Although command responsibility has been applied at 

the ad hoc tribunals in relation to genocide, there has been a certain “judicial malaise with 

the entire concept.”69  This is not to say that the ad hoc tribunals will not hold individuals 

liable as superiors for genocide.70  The problem is not their reluctance to accept that the 

doctrine can apply but their confusion as to how it may be reconciled with the dolus 

specialis requirement.  The standard which appears to prevail at the ad hoc tribunals is 

that the superior knew or should have known of the genocidal intent of his subordinate 

but not that he necessarily shared in that intent himself.71   
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27. This standard does not accord with the whole notion of specific genocidal intent and 

appears to overlook the fact that command responsibility is not itself a crime but merely a 

form of liability.72   

28. Genocide is a crime requiring specific genocidal intent.  Consequently, genocide cannot 

be committed by a commander who merely has knowledge that his subordinates are 

committing crimes and fails to prevent or punish them.73  While a commander should be 

punished for his failure to prevent or punish crimes, he should not be transformed into a 

“genocidaire” without ever possessing specific genocidal intent and acting on this intent. 

C. CRIMES AGAINST HUMANITY (ARTICLE 5) 

29. The Defence submits, as it has argued previously,74 that crimes against humanity are 

inapplicable at the ECCC.  The application of said crimes would be contrary to the 

principle of nullum crimen sine lege because:75  a. the Establishment Law and Agreement 

cannot create new law to be retroactively applied; b. crimes against humanity are not 

found in the 1956 Penal Code; c. crimes against humanity are a concept of customary 

international law and Cambodian courts may not directly apply customary international 

law; and d. whether crimes against humanity have achieved a jus cogens status does not 

affect applicability at the ECCC.  Should the OCIJ find, however, that the ECCC has 

jurisdiction to apply crimes against humanity, the Defence hereby responds to the 

definition of the crime as set out by the OCP. 

30. The OCP asserts that “Article 5 of the ECCC Law confers jurisdiction on the ECCC to try 

individuals suspected of committing crimes against humanity.”76  However, the OCP has 

not considered the effect on the definition of crimes against humanity (if it is an 

applicable offense at all) of Article 9 of the Agreement, which purports to confer 

jurisdiction over crimes against humanity as defined in the ICC Statute.77  It has also been 

stated that a “comparison between customary international law and the ICC Statute shows 

that by and large the latter is based on the former.”78  Where the definition of crimes 

against humanity under today’s customary international law is more favorable to the 

Accused than the customary international law of 1975-79 then, pursuant to the principle 

of lex mitior, the contemporary definition must be applied.79 

31. The OCP asserts that the chapeau to Article 5 of the Establishment Law may be broken 

down into “five components.”80  However, if crimes against humanity are applicable at 

the ECCC, its definition will include elements which are derived from what may have 

been considered customary international law in 1975-79 but which are not included in the 

express wording of the Establishment Law.   
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32. The OCP fails to explain, for example, that a nexus between the underlying acts and 

international armed conflict is a requirement of crimes against humanity at the ECCC, 

although this requirement is not stated explicitly in the Establishment Law.  State practice 

and opinio juris demonstrate that a nexus between the underlying acts and international 

armed conflict was a requirement of crimes against humanity in customary international 

law in 1975-79.81  The legal foundations of crimes against humanity lie in the laws of 

war.82  Article 6(c) of the Charter of the International Tribunal at Nuremberg (“IMT 

Charter”) (as amended by the October 6th Protocol)83 established that crimes against 

humanity could not exist except in conjunction with either war crimes or crimes against 

peace.84  The Judgement of the International Military Tribunal at Nuremberg (“IMT 

Judgement”) and the Nuremberg Principles85 reflect this understanding.86   

33. Discussions at the International Law Commission (“ILC”) in the late 1940s and early 

1950s regarding the progressive development of international law87 demonstrate that a 

nexus between underlying acts and international armed conflict was seen as a legal 

requirement of crimes against humanity in that period.88  From the 1950s to 1979, there 

is little evidence of a general practice among States and opinio juris that this nexus was 

no longer a necessary element,89 and objections to its removal continued until the 1998 

negotiations of the Rome Statute.90  

1. GENERAL REQUIREMENTS 

a. ATTACK 

34. The OCP asserts that an “attack” is defined in the ICTR Nahimana Appeals Judgement 

(citing the ICTY Kunarac Trial Judgement) as “a course of conduct involving the 

commission of an act, event, or series of acts of violence.”91  This is a misquotation.  The 

Nahimana Appeals Judgement (citing the Kunarac Trial Judgement) defines an “attack” 

as “a course of conduct involving the commission of acts of violence.”92  This is the 

definition that was adopted in the Duch Trial Judgement.93   

b. WIDESPREAD OR SYSTEMATIC 

35. The OCP asserts that a single act which “must have had a substantial effect or affect a 

large number of people” may constitute an “attack.”94  Even at the ad hoc tribunals, a 

single act which is not “an inhumane act of extraordinary magnitude”95 would not 

constitute an “attack.”  Moreover, the ICC Statute requires an attack to mean a “course of 

conduct involving the multiple commission of acts referred to in paragraph 1 [of Article 7 

of the ICC Statute (crimes against humanity)]…”96  The Agreement refers to the 

definition of crimes against humanity in the ICC Statute, and this definition reflects 
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contemporary customary international law.97  Consequently, at the ECCC an attack must 

involve the commission of multiple acts referred to in Article 5 of the Establishment Law. 

36. The OCP asserts that “systematicity may be established by evidence of a ‘non-accidental 

repetition of similar criminal conduct.’”98  It bears emphasis, however, that the test 

established in the jurisprudence cited by the OCP contains the additional requirement that 

such conduct be conducted “on a regular basis.”99 

37. The OCP asserts that although “no plan or policy is required to prove a widespread or 

systematic attack, the existence of such a plan may be further evidence of the nature of 

the attack.”100  However, the Agreement refers to the definition of crimes against 

humanity in the ICC Statute, which requires an “attack” to involve multiple acts 

committed “pursuant to or in furtherance of a State or organizational policy.”101  The 

existence of a policy underpinning crimes against humanity was also a requirement of 

customary international law in 1975-79.102  The ECCC must apply this policy 

requirement so as not to violate the Cambodian Constitution by failing to respect the 

principles in dubio pro reo and nullum crimen sine lege.103  

c. DIRECTED AGAINST ANY CIVILIAN POPULATION 

38. The OCP asserts that the “notion of ‘civilian population’… refers to all persons who are 

not members of the armed forces, and includes … members of the armed forces who have 

laid down their arms and those persons placed hors de combat by sickness, wounds, 

detention or any other cause.”104  This statement is prima facie inconsistent.  In fact, the 

authority cited by the OCP found that although members of the armed forces placed hors 

de combat are not “civilians” in this context, they may be considered victims of crimes 

against humanity.105  The Duch Trial Chamber has also found that soldiers hors de 

combat do not qualify as civilians for the purposes of Article 5 of the Establishment Law, 

but that a soldier who is hors de combat may be the victim of an act amounting to a crime 

against humanity provided that all other necessary conditions are met.106  In addition, 

although the ICTY Martić Appeals Chamber found that the definition of “civilian” in 

Article 50 of Protocol Additional to the Geneva Conventions of 12 August 1949, and 

Relating to the Protection of Victims of International Armed Conflicts (“Additional 

Protocol I”) reflects the definition of civilian for the purpose of applying Article 5 of the 

ICTY Statute,107 such definition cannot be imported wholesale by analogy into crimes 

against humanity allegedly committed in 1975-79, as Additional Protocol I did not reflect 

customary international law at the relevant time.108  
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d. DISCRIMINATORY GROUNDS 

39. The OCP asserts correctly that “Article 5 of the ECCC Law requires that the attack 

against a civilian population in the case of crimes against humanity be based on national, 

political, ethnical, racial or religious grounds.”109  The OCP refers to the discriminatory 

requirement as an “element” of crimes against humanity, 110 whereas it has been 

considered at the ICTR and by the Duch Trial Chamber as a jurisdictional requirement.111  

Nevertheless, customary international law in 1975-79 did include a discriminatory 

requirement.112 

e. ACTS OF THE ACCUSED MUST FORM PART OF THE ATTACK 

40. The OCP asserts that “[a]n act committed before or after the main attack could still be 

considered part of it, provided that the act was not isolated from it.”113  However, the 

authorities cited by the OCP do not support this proposition.114  Both the ICTY Kunarac 

Appeals Judgement and the ICTY Blagojević Trial Judgement at the paragraphs cited 

address the mens rea required for crimes against humanity.115  They do not support the 

proposition that an act committed before or after the main attack could still be considered 

part of it.  Nevertheless, preparatory acts, instigation or aiding and abetting can be 

accomplished before the commission of the crime and the occurrence of the widespread 

or systematic attack.116 

2. SPECIFIC OFFENSES 

a. MURDER 

41. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning murder as a crime against 

humanity. 

b. EXTERMINATION 

42. The OCP asserts that the actus reus of extermination is “an act or omission, or a 

combination of acts, [that] contributed to the killing of a large number of individuals.”117  

However, it is submitted that the applicable actus reus contains two elements:  a. the 

perpetrator killed one or more persons, including by inflicting conditions of life 

calculated to bring about the destruction of part of a population; and b. the conduct 

constituted, or took place as part of, a mass killing of members of a civilian population.118 

43. The OCP asserts that a perpetrator’s “knowledge that his/her action is part of a vast 

murderous enterprise in which a large number of individuals are systematically marked 

for killing or killed” is an “element” of extermination as a crime against humanity.119  

This argument is inconsistent with the OCP’s submission that the existence of a policy or 
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plan is not an element of crimes against humanity.120  The Defence reiterates its 

submission made at paragraph 37 supra that between 1975 and 1979 the existence of a 

policy or plan was an element of all crimes against humanity. 

44. The OCP also asserts that “[m]ass killings may be proved by evidence that victims were 

subjected to conditions that contributed to their deaths…”121  However, evidence is 

required that shows that victims were subjected to conditions inevitably leading to 

death.122  It is submitted that causation, rather than a mere contribution to the victims’ 

deaths, must be proved. 

c. ENSLAVEMENT 

45. The OCP asserts that “[e]nslavement is distinguishable from mere confinement by factors 

including the use of forced labor, hard labor and the lack of remuneration for the 

individual.”123  However, the authority cited does not support the proposition made.  

Rather, it states that “[d]etaining or keeping someone in captivity, without more, would, 

depending on the circumstances of a case, usually not constitute enslavement.”124  It is 

submitted that in all cases what is required is that the perpetrator exercise any or all of the 

powers attaching to the right of ownership over one or more persons, such as by 

purchasing, selling, lending or bartering such a person or persons, or by imposing on 

them a similar deprivation of liberty.125 

d. IMPRISONMENT 

46. The OCP asserts that imprisonment constitutes a crime against humanity.126  However, 

imprisonment, as an enumerated crime against humanity, is not listed in: a. the IMT 

Charter; b. the 1946 Charter of the International Military Tribunal for the Far East; c. the 

Nuremberg Principles; d. the 1954 Draft Code of Offences Against the Peace and 

Security of Mankind; or e. the 1968 Convention on the Non-Applicability of Statutory 

Limitations to War Crimes and Crimes Against Humanity.127  The exclusion from these 

instruments of imprisonment as a crime against humanity demonstrates that imprisonment 

was not an enumerated crime against humanity in customary international law in 1975-

79.  Thus, without prejudice to the Defence’s position that “other inhumane acts” as a 

category is inapplicable,128 an act of imprisonment can only violate Article 5 of the 

Establishment Law if: a. “other inhumane acts” as a category is applicable; and b. 

imprisonment constituted an “other inhumane act” in 1975-79.  

47. The OCP also asserts that “[t]hose in charge of a prison with effective or constructive 

knowledge that the prisoners were unlawfully detained may be held liable for 

imprisonment as a crime against humanity.”129  However, the authority relied upon by the 
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OCP is a factual finding which merely notes that the Accused knew that detainees were 

being unlawfully detained.130  It does not affect the mens rea of imprisonment, should the 

offense constitute an applicable crime against humanity at the ECCC.131 

48. The OCP has failed to mention, if imprisonment is applicable as a crime against 

humanity, that in order to establish the offense:  a. imprisonment requires a “severe” 

deprivation of liberty; b. the gravity of the conduct must be such that it was in violation of 

fundamental rules of international law; and c. the perpetrator was aware of the factual 

circumstances that established the gravity of the conduct.132 

e. TORTURE 

49. The OCP asserts that torture constitutes a crime against humanity.133  However, torture, as 

an enumerated crime against humanity, is not listed in: a. the IMT Charter; b. the 1946 

Charter of the International Military Tribunal for the Far East; c. the Nuremberg 

Principles; d. the 1954 Draft Code of Offences Against the Peace and Security of 

Mankind; or e. the 1968 Convention on the Non-Applicability of Statutory Limitations to 

War Crimes and Crimes Against Humanity.134  The exclusion from these instruments of 

torture as a crime against humanity demonstrates that torture was not an enumerated 

crime against humanity in customary international law in 1975-79.  Thus, without 

prejudice to the Defence’s position that “other inhumane acts” as a category is 

inapplicable,135 an act of torture can only violate Article 5 of the Establishment Law if a. 

“other inhumane acts” as a category is applicable; and b. torture constituted an “other 

inhumane act” in 1975-79.136 

50. The OCP also asserts that “[t]orture as a crime against humanity comprises three 

elements:  (1) there must be an act or omission inflicting severe pain or suffering, whether 

physical or mental; (2) the act or omission must be intentional; (3) the act or omission 

must have been aimed at obtaining information or a ‘confession,’ punishing, intimidating 

or coercing the victim or a third person, or discriminating, on any ground, against the 

victim or a third person.”137   Professor Schabas notes that this definition, taken by the 

OCP from ICTY jurisprudence, is largely derived from international human rights 

instruments,138specifically the 1975 Declaration on the Protection of all Persons from 

Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (“Torture Declaration”),139 the CAT,140 and the 1985 Inter-American 

Convention to Prevent and Punish Torture (“1985 Convention”),141 as well as the case 

law of the Human Rights Committee, the European Court and Commission of Human 

Rights, and similar bodies.142  However, General Assembly Resolutions do not have the 
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power or authority to declare or transmute concepts into customary international law; 

thus, they are not binding.143  In addition, the Torture Declaration was not declarative of 

customary international law in 1975-79.144  Nor is the definition of torture in the CAT or 

the 1985 Convention applicable.  In 1975-79, the CAT and the 1985 Convention did not 

exist.145  To apply their definition of torture would be a violation of the principle of 

nullum crimen sine lege.146  If torture is applicable as an “other inhumane act,” guidance 

as to the definition which must be applied is contained in the Commentaries to the 1949 

Geneva Convention;  i.e. it is properly defined as: 

the infliction of suffering on a person to obtain from that person, or from 
another person, confessions or information ...  It is more than a mere assault 
on the physical or moral integrity of a person. What is important is not so 
much the pain itself as the purpose behind its infliction.147   

51. The OCP also asserts that “the perpetrator [of torture as a crime against humanity] need 

not have acted in an official capacity.148  The Duch Trial Chamber, however, found that 

“in 1975, the involvement of a State official was a requirement for an act to constitute 

torture under customary international law.”149  It is submitted that the State official 

requirement, which is a requirement contained in the definition of torture in the CAT, is 

applicable at the ECCC pursuant to the principle of lex mitior.150 

52. Citing ICTY jurisprudence, the OCP asserts that there is not a “minimum level of pain 

which must be inflicted” for an act to constitute torture.151  However, for the reasons 

stated above,152 it is submitted that the ICC jurisprudence which is also cited by the OCP 

on this issue should be applied.  Consequently, “an important degree of pain and suffering 

has to be reached in order for a criminal act to amount to an act of torture.”153  The OCP 

also fails to mention: a. the victim must be in the custody or under the control of the 

accused; and b. that the pain and suffering inflicted on the victim may not arise from, and 

may not be inherent or incidental to lawful sanctions.154 

f. RAPE 

53. The OCP asserts that rape constitutes a crime against humanity.155  However, rape, as an 

enumerated crime against humanity, is not listed in: a. the IMT Charter; b. the 1946 

Charter of the International Military Tribunal for the Far East; c. the Nuremberg 

Principles; d. the 1954 Draft Code of Offences Against the Peace and Security of 

Mankind; or e. the 1968 Convention on the Non-Applicability of Statutory Limitations to 

War Crimes and Crimes Against Humanity.156  The exclusion from these instruments of 

rape as a crime against humanity demonstrates that it was not an enumerated crime 
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against humanity in customary international law in 1975-79.  Thus, without prejudice to 

the Defence’s position that “other inhumane acts” as a category is inapplicable,157 an act 

of rape can only violate Article 5 of the Establishment Law if a. “other inhumane acts” as 

a category is applicable, and b. rape constituted an “other inhumane act” in 1975-79.158 

54. The OCP notes that “the ICTY definition of [rape] has been endorsed by the ECCC Trial 

Chamber.”159  It is submitted that if rape is applicable as a crime against humanity this 

finding was correct and should be followed in Case 002.  It bears emphasis that the 

definition of rape in the ICC Elements of Crimes closely reflects the ICTY definition.160 

g. PERSECUTION ON POLITICAL, RACIAL, OR RELIGIOUS GROUNDS 

55. The OCP fails to explain that the ECCC must limit acts of persecution to those which 

have a nexus with other crimes within its jurisdiction.  According to the ICC Statute, acts 

of persecution are limited to those which have a nexus with other crimes within the 

Court’s jurisdiction. 161  The Establishment Law does not contain this requirement, nor 

does it exclude it.  The Agreement refers to the definition of crimes against humanity in 

the ICC Statute.  Therefore, this limitation must be applied at the ECCC. 

56. The OCP asserts that the “systematic destruction of monuments or buildings 

representative of a particular social, religious, cultural or other group” would constitute a 

persecutory act.162  However, it must be borne in mind that whether property crimes may 

amount to persecution depends on the “nature and extent of the destruction”163 and on the 

type of property involved.164   

57. The OCP also asserts that acts of “harassment, humiliating treatment, degradation and 

psychological abuse” may constitute persecutory acts.165  It bears emphasis that in the 

authority cited in support of this proposition, it was stressed that such acts met the 

threshold of gravity required for persecution due to “the context in which they were 

commited [sic] and taking into account their cumulative effect.”166   

58. The OCP also asserts that “forcing a victim to witness or hear torture, interrogation and 

random brutality in a prison camp” constitutes a persecutory act.167  However, in the 

authority cited by the OCP, such psychological trauma was considered cumulatively with 

other acts of harassment, humiliating treatment, degradation and psychological abuse.168  

Similarly, the authorities cited by the OCP find that “while unlawful arrest may in itself 

not constitute a gross or blatant denial of a fundamental right reaching the same level of 

gravity as the other acts prohibited under Article 5 [of the ICTY Statute], when 

considered in context, together with unlawful detention or confinement, such acts may 

constitute the crime of persecution as a crime against humanity.”169   
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59. The OCP asserts that the “discriminatory intent required for persecution may be inferred 

from circumstantial evidence, such as the nature of the attack and the circumstances 

surrounding it.”170  However, contrary to the OCP’s assertion, the Brđanin Trial 

Judgement found that discriminatory intent may not be inferred directly from the nature 

of the attack.  Rather, it may be inferred from the context of the attack as long as, “in 

view of the facts of the case, circumstances surrounding the commission of the alleged 

acts substantiate the existence of such intent.”171  Inferring discriminatory intent for a 

specific individual act from the discriminatory nature of a larger attack may result in the 

correct conclusion for many of the acts committed within that discriminatory context, but 

not correct for others because “there may be acts committed within the context that were 

committed either on discriminatory grounds not listed in the Statute, or for purely 

personal reasons.”172  There must be evidence linking a discriminatory intent to the 

specific act rather than the attack in general.173  

h. OTHER INHUMANE ACTS 

60. The OCP asserts that “other inhumane acts” forms part of customary international law.174  

However, as a Cambodian court based on the Civil Law system, the ECCC only has 

jurisdiction over crimes explicitly pronounced by the law.175  The ICTY Kordić Appeals 

Chamber stated that it “considers that the potentially broad range of the crime of 

inhumane acts may raise concerns as to a possible violation of the nullum crimen 

principle.”176  The inherent lack of specificity of “other inhumane acts” is also 

demonstrated by the inconsistent approach to its interpretation at the ICTY.177  Due to this 

lack of certainty, a problem which is particularly acute in a Civil Law system like 

Cambodia’s, “other inhumane acts” as a category violates the requirement that crimes 

must be explicitly pronounced and may not be applied at the ECCC.  In the event that the 

OCIJ finds “other inhumane acts to be applicable,” the Defence makes the following 

further submissions.  

61. The OCP asserts that “[i]nhumane acts have been found to include forcible displacement 

and forcible transfer.”178  However, forcible transfer is not explicitly mentioned in Article 

5 of the Establishment Law and should not be considered as part of “other inhumane 

acts.”  Although it is clear that the concept of forcible transfer was not unknown to the 

drafters of the Establishment Law – it is included as one of the punishable acts of 

genocide under Article 4 (“forcible transfer of children from one group to another”) – it is 

not explicitly stated as an enumerated crime against humanity.  Mindful of the Civil Law 
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requirement that the ECCC only has jurisdiction over crimes explicitly pronounced by the 

law, “forcible transfer” should not be prosecuted as an “other inhumane act.”179   

62. The OCP asserts that “enforced disappearance” has been found to be an “other inhumane 

act.”180  However, enforced disappearance was not an enumerated crime against humanity 

under customary international law in 1975-79.  Nor did it constitute an “other inhumane 

act” in 1975-79.181  There are no international instruments which pre-date 1975-79 

enumerating enforced disappearance as a crime against humanity.  Only in 1992 did the 

UN General Assembly adopt the Declaration on Protection of all Persons from Enforced 

Disappearance.182  Yet, this Declaration is not of binding character.  The first legally 

binding instrument in this field was the Inter-American Convention on Forced 

Disappearance, adopted by the General Assembly of the Organization of American States 

only in 1994.183  The ICTY Statute does not enumerate enforced disappearance as a crime 

against humanity and the ICTY has never charged this crime.184  While enforced 

disappearance may nowadays be recognized as a crime against humanity in customary 

international law after ratification of the ICC Statute in 1998,185 it was not a crime against 

humanity under customary international law during 1975-79. 

63. The OCP asserts that “[f]orced marriage … has been considered to fall within the purview 

of “other inhumane acts.”186  However, forced marriage has been recognized as a crime 

against humanity only by the Special Court for Sierra Leone (“SCSL”),187 which has 

jurisdiction over crimes that were committed in “the territory of Sierra Leone since 30 

November 1996.”188  As such, any determination by that Court that forced marriage was a 

crime against humanity under customary international law applies solely to crimes 

committed after this date.  It is noteworthy that no international convention outlawing 

forced marriage, nor any domestic jurisprudence ascribing criminal liability for forcing 

marriages, was provided and relied upon by the SCSL.  This is simply because in many 

countries, although possibly anathema to Western values, arranged or forced marriage is 

an accepted part of society.189  It was certainly not criminalized by customary 

international law in 1975-79.   

64. The OCP asserts that “forced pregnancy also falls within the purview of “other inhumane 

acts.”190  However, although (as the OCP correctly notes) “forced pregnancy” was 

codified in the Rome Statute, its application at the ECCC as an “other inhumane act” 

would violate the legality principle, as “forced pregnancy” did not constitute a “crime 

against humanity” between 1975-79.191  Similarly, it is submitted that the other “gender 

crimes” enumerated in the ICC Statute not considered above, but asserted by the OCP to 
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have been included as “other inhumane acts,”192 namely “sexual violence” and “forced 

prostitution,” did not constitute crimes against humanity under customary international 

law in 1975-79 and their application at the ECCC would also violate the principle of 

nullum crimen sine lege.193  It bears emphasis that the authorities relied upon by the OCP 

stating that these acts have been included as “other inhumane acts” post-date 1975-79.194 

D. GRAVE BREACHES OF THE GENEVA CONVENTIONS (ARTICLE 6) 

65. The Defence submits, as it has argued previously,195 that grave breaches of the Geneva 

Conventions (“grave breaches”) are inapplicable at the ECCC.  Application would be 

contrary to the principle of nullum crimen sine lege: a. the Agreement and Establishment 

Law do not create new law; they merely provide the ECCC with jurisdiction to apply 

already existing laws; b. grave breaches are not found in the 1956 Penal Code; c. 

substantive international criminal law cannot be directly applied in Cambodian courts; d. 

customary international law cannot be directly applied by Cambodian courts; and e. 

whether grave breaches have achieved a jus cogens status does not affect applicability at 

the ECCC.   

66. Further, the application of grave breaches at the ECCC is subject to the statute of 

limitations.  Article 4 of the Establishment Law states in pertinent part: “The acts of 

genocide, which have no statute of limitations…”  Article 5 of the Establishment Law 

states in pertinent part: “Crimes against humanity, which have no statute of limitations…”  

However, Article 6 of the Establishment Law, which relates to grave breaches does not 

have such a caveat.  It therefore must be taken that the statute of limitations is applicable 

to grave breaches.  The 1956 Penal Code sets out a statute of limitations of 10 years for 

felonies committed in Cambodia.196  A felony is described by the 1956 Penal Code as a 

crime which carries a sentence of a minimum of five years.197  Grave breaches carries a 

sentence of a minimum of five years at the ECCC.198  Grave breaches must therefore be 

considered to be a felony according to the 1956 Penal Code.  As a result, there is a 10 

year statute of limitation for grave breaches.  Article 3 new of the Establishment Law, 

which relates to national crimes, states in pertinent part: “The statute of limitations set 

forth in the 1956 Penal Code shall be extended for an additional 30 years for the crimes 

enumerated above…”  The crimes “enumerated above,” in Article 3 new, are solely 

national crimes.  Therefore, this extension, if applicable at all,199 is explicitly not 

applicable to grave breaches.  Should the OCIJ find, however, that the ECCC has 

jurisdiction to apply the crime of grave breaches, the Defence hereby responds to the 

definition of the crime as set out by the OCP. 
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67. The OCP has titled its respective section in the Final Submission “Grave breaches of the 

Geneva Conventions [ECCC Article 6].”200  The Duch Trial Chamber held that it had 

subject-matter jurisdiction over grave breaches of the Geneva Conventions of 1949, and 

not over any other grave breaches.201  The Defence reiterates that, if grave breaches are 

applicable at the ECCC, only grave breaches of the 1949 Geneva Conventions are 

applicable and not grave breaches of Additional Protocol I.202  Additional Protocol I was 

only ratified by Cambodia on 14 January 1998,203 well after the temporal jurisdiction of 

the ECCC.  Additional Protocol I was not a convention signed or ratified by Cambodia 

during the ECCC’s temporal jurisdiction period.  Thus, to apply any grave breach 

provision from Additional Protocol I would violate the principle of nullum crimen sine 

lege, the Agreement,204 and the Establishment Law.205 

68. Additional Protocol I cannot be considered to codify then existing customary 

international law.206  By the end of 1978, while 54 States had signed Additional Protocol 

I,207 only 3 States had ratified it: El Salvador, Ghana, and Libya.  Most States did not 

ratify Additional Protocol I until much later, if at all.208  Of the five permanent members 

of the UN Security Council, Russia ratified it in 1989, the United Kingdom in 1998, and 

France in 2001,209 while China and the United States have yet to ratify it.210  This does 

not show the widespread, consistent State practice necessary to form customary 

international law. 

69. Furthermore, Article 2 of the ICTY Statute is identical to Article 6 of the Establishment 

Law in conferring jurisdiction over all persons or suspects who committed or ordered the 

commission of “grave breaches of the Geneva Conventions of 12 August 1949.”211  The 

ICTY: a. does not in its Statute or within its jurisprudence provide for grave breaches of 

Additional Protocol I; and b. does not in its Statute or within its jurisprudence provide for 

grave breaches of customary international law, apart from the Geneva Conventions which 

are reflective of customary international law.212  Indeed, as one commentator notes: 

“Article 2 of the [ICTY] Statute so closely follows the relevant provisions of the Geneva 

Conventions that a liberal understanding … would go beyond the test of Article 2.”213  As 

the ICTY Statute and Establishment Law are identical in specifically establishing 

jurisdiction only over grave breaches of the Geneva Conventions, the OCIJ should be 

guided by the jurisprudence of the ICTY and the Duch Trial Chamber insofar as limiting 

grave breaches to those set out in the Geneva Conventions. 

70. The Defence agrees with the OCP that for the underlying acts to constitute grave 

breaches, certain general criteria must be met: a. the underlying acts214 must be 
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committed in the context of an international armed conflict; b. the perpetrator must be 

aware of the factual circumstances that establish the existence of an armed conflict; c. the 

acts must be committed against persons or property protected under one or more of the 

Geneva Conventions; and d. the perpetrator must be aware of the factual circumstances 

that established this protected status.215 

1. GENERAL REQUIREMENTS 

a. INTERNATIONAL ARMED CONFLICT 

71. The Defence agrees with the OCP in that in order for grave breaches to be applicable, 

there must an international armed conflict.216  However, the OCP and the Duch Trial 

Chamber err when they assert/hold that international humanitarian law applies from the 

initiation of the armed conflict and extends beyond the cessation of hostilities until a 

general conclusion of peace is reached.217  The Geneva Conventions apply during “all 

cases of declared war or … any other armed conflict.”218  As grave breaches can only be 

violated when the Geneva Conventions can apply, it is submitted that this does not 

include a period of time which extends beyond the cessation of hostilities until a general 

conclusion of peace is reached.  Grave breaches can only occur during times of war or 

other armed conflict. 

72. The Geneva Conventions are not clear as to what constitutes an armed conflict.219  

However, many isolated incidents, such as border clashes and naval incidents, are not 

treated as armed conflicts.220  The Defence agrees with Dr. Dieter Fleck that, “[i]t may 

well be, therefore, that only when fighting reaches a level of intensity which exceeds that 

of such isolated clashes will it be treated as an armed conflict to which the rules of 

international humanitarian law apply.”221 

73. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the issue that an armed conflict 

exists “whenever there is a resort to armed force between States or protracted armed 

violence between government authorities and organized armed groups or between such 

groups within a State.”222   

74. The Defence agrees with the OCP insofar as whether an armed conflict is international 

depends on the facts of the situation.223  An armed conflict assumes an international 

character when it involves two or more States.224  The OCP asserts that an armed conflict 

within the territory of just one State can become “international (or, depending on the 

circumstances, international in character alongside an internal armed conflict) if 1) 

another State intervenes in that conflict through its troops, or alternatively if 2) some of 
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the participants in the internal armed conflict act on behalf of that other State.”225  The 

test is whether the other State exercises “overall control” over the troops participating in 

the conflict.226  The Appeals Chamber in Tadić interpreted the “overall control” test as 

follows: 

The control required by international law may be deemed to exist when a 
State (or, in the context of an armed conflict, the Party to the conflict) has a 
role in organising, coordinating or planning the military actions of the military 
group, in addition to financing, training and equipping or providing 
operational support to that group. Acts performed by the group or members 
thereof may be regarded as acts of de facto State organs regardless of any 
specific instruction by the controlling State concerning the commission of 
each of those acts.227 

At the present time, the Defence takes no position as to how an armed conflict becomes 

international. 

75. The Defence agrees with the OCP in that there must be a nexus between the conflict and 

the crimes alleged.228  Logically, if the underlying act is not related to the international 

armed conflict, there is no violation of international humanitarian law.  The ICTY has 

followed this reasoning.229  The ECCC should follow this guidance.  The ICTY Kunarac 

Appeals Chamber has set a high threshold for the nexus between the alleged crime and 

international conflict, namely that the “existence of an armed conflict, at a minimum, 

must have played a substantial part in the perpetrator’s ability to commit [the grave 

breach], his decision to commit it, the manner in which it was committed or the purpose 

for which it was committed.”230  This qualification is needed in order to “distinguish a 

war crime from a purely domestic offence.”231  A “substantial part” suggests the armed 

conflict must play a significant role in the Accused’s ability to commit the crime.  Only 

having “some part” will not make the crime a grave breach. 

76. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the issue that the nexus 

requirement does not require proof that the crimes were committed in the same area as the 

actual combat activities, but must be “closely related” to the hostilities.232  This is due to 

the Geneva Conventions being silent on this jurisprudential issue, and the ICTY 

jurisprudence on this issue not being accessible or foreseeable to the Charged Persons in 

1975-79.  

b. PROTECTED PERSON 

77. The Defence agrees with the OCP to the extent that the Fourth Geneva Convention 

defines “protected persons” as civilians who are “in the hands of a Party to the conflict or 
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Occupying Power of which they are not nationals.”233  The commentary to the Geneva 

Conventions names two classes of protected persons: “(1) ‘enemy nationals’ within the 

national territory of each of the Parties to the conflict and (2) ‘the whole population’ of 

occupied territories (excluding nationals of the Occupying Power).”234  The commentary 

to the Geneva Conventions, in defining Article 4(1) of Convention IV, states: 

The definition has been put in negative form; as it is intended to cover anyone 
who is ‘not’ a national of the Party to the conflict or Occupying Power in 
whose hands he is.  The Convention thus remains faithful to a recognized 
principle of international law: it does not interfere in a State’s relations with 
its own nationals.235 

78. The Geneva Conventions and the commentary to the Geneva Conventions make clear that 

a protected person is defined by his or her nationality.  The OCP errs when it asserts that 

protected persons can also be determined by applying the “allegiance” test, which focuses 

on allegiance of the person to a State rather than their nationality.236  The OCP supports 

its assertion by relying on ICTY jurisprudence.237  However, until June 1999, the ICTY 

defined protected persons based on their nationality.238  Only in July 1999 did the ICTY 

Tadić Appeals Chamber extend the definition of “nationals” to persons with different 

ethnicity.239  The ECCC has temporal jurisdiction over the period of 1975-79, at which 

time such an extended definition did not exist.  The Tadić Appeals Chamber’s extended 

definition of protected persons cannot be applied at the ECCC as it would violate the 

principle of nullum crimen sine lege.  The definition of protected persons at the ECCC 

may only include persons protected on the basis of their nationality. 

79. The Tadić Appeals Chamber extended the definition of protected person because: “[t]his 

legal approach, hinging on substantial relations more than formal bonds, becomes all the 

more important in present-day international armed conflicts.”240  In defining “present-day 

international armed conflicts,” the Tadić Appeals Chamber stated: “While previously 

wars were primarily between well-established States, in modern inter-ethnic armed 

conflicts such as that in the former Yugoslavia, new States are often created during the 

conflict and ethnicity rather than nationality may become the grounds for allegiance.”241  

Therefore the Tadić Appeals Chamber applied the “allegiance” test only in the context of 

the potential creation of new States in a modern inter-ethnic armed conflict.  Unless there 

is the potential creation of new States in a modern inter-ethnic armed conflict, the limited 

definition of nationals – as recognized in the Geneva Conventions and their commentary 

– must be applied. 
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80. The Defence agrees with the OCP that “[t]he Third Geneva Convention also extends 

protection to ‘members of the armed forces of a Party to the conflict’ who have ‘fallen 

into the power of the enemy.’”242 

c. AWARENESS OF THE FACTUAL CIRCUMSTANCES 

81. The Defence agrees with the OCP’s assertion that the perpetrator must be aware of the 

factual circumstances of the existence of an armed conflict.243  At the present time, the 

Defence takes no position as to whether the OCP fully, fairly and accurately has 

articulated the jurisprudence concerning the issue that the perpetrator’s knowledge of a 

foreign State being involved in the armed conflict will satisfy his awareness of the factual 

circumstances.  This is due to the Geneva Conventions being silent on this jurisprudential 

issue, and the ICTY jurisprudence on this issue not being accessible or foreseeable to the 

Charged Persons in 1975-79.  

82. The Defence also agrees with the OCP that the perpetrator must be aware of the factual 

circumstances that established the victim’s protected status.244  The Defence reservedly 

agrees with the OCP in that knowledge that the victim belonged to an adverse party to the 

conflict will satisfy this.245  However, as stated above, the status as a protected person at 

the ECCC can only be based upon the nationality of the victim.246  Therefore the 

perpetrator’s knowledge can only be satisfied when he knew the victim was the national 

of an enemy party to the conflict. 

83. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the issue whether a distinction 

must be made between intent and motive when analyzing the mens rea.247   

2. UNDERLYING ACTS 

a. WILLFUL KILLING 

84. The Defence agrees with the OCP insofar as the elements of willful killing include: a. the 

death of the victim as a result of the actions of the perpetrator; and b. the victim was a 

protected person.248  However, the OCP errs when it asserts that proof that “the 

[perpetrator] intended to cause death or serious bodily injury that was reasonably likely to 

lead to death” is an element of the mens rea of willful killing, as held by the ICTY 

Čelebići Appeals Chamber.249  The Duch Trial Chamber also erred by making this 

finding.250  The requisite mens rea for willful killing according to the Geneva 

Conventions is that intention of death is necessary;251 the intention to cause serious bodily 

injury reasonably likely to lead to death is insufficient.  The ECCC has temporal 

jurisdiction over the period of 1975-79, at which time the ICTY Čelebići Appeals 
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Chamber’s definition did not exist.  Any application of this expanded definition of willful 

killing which was not in the Geneva Conventions cannot be applied at the ECCC as it 

would violate the principle of nullum crimen sine lege.  The mens rea for willful killing 

can only be intent to kill. 

b. TORTURE 

85. The OCP errs when it asserts that “the definition of torture at international level remains 

constant irrespective of the category of offence, the elements described in relation to 

torture as a crime against humanity are equally applicable here.”252  Grave breaches are 

solely applicable through the Geneva Conventions.253  The Establishment Law states this 

explicitly.  Logically, and especially in a Civil Law system such as Cambodia, the 

definition of torture must come from a stated source.254  In this case the Geneva 

Conventions are the stated source and the elements of torture are defined in the 

commentary.  Therefore, the definition of grave breach crimes can only emanate from the 

Geneva Conventions.   

86. Hence, the OCP errs in its definition of the grave breach crime of torture by relying upon 

definitions provided by the ICTY.255  The Duch Trial Chamber also erred on this 

finding.256  The definition of torture at the ICTY “is intended to reflect the constitutive 

elements of the crime as set out in the CAT]…”257  In 1975-79, the CAT and ICTY 

jurisprudence did not exist and therefore cannot be applicable at the ECCC.  To apply a 

definition of torture based on the constitutive elements of the crime as set out at the ICTY 

and in the CAT would be a violation of the principle of nullum crimen sine lege. 

87. The commentary to the Geneva Conventions sets out three key limits of torture.  First, the 

threshold for torture is that it must involve the infliction of pain which is more than a 

mere assault on the physical or moral integrity of a person.  Second, it is the purpose 

behind an act which determines whether the act constitutes torture, not the pain itself.  

Therefore, pain arising solely from inherent in or incidental to lawful sanctions is not 

included.  Third, the purpose can only be to obtain confessions or information.  If 

infliction of pain on a person is carried out without the intention to obtain information or 

confessions from a person, it cannot constitute torture.258  Therefore, the infliction of pain 

in order to punish, intimidate, coerce a victim or a third person or discriminate on any 

ground against the victim or a third person does not ipso facto amount to torture.  

88. Further, the OCP errs when it asserts that the perpetrator need not have acted in an 

official capacity.259  The Duch Trial Chamber held that in 1975, the involvement of a 

public official or other person acting in an official capacity, or with that person’s consent 
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or acquiescence, was a requirement.260  The Geneva Conventions, from which grave 

breaches derive, are only applicable “between two or more of the High Contracting 

Parties.”261  High Contracting Parties can only be States, with those representing them 

being public officials or other persons acting in an official capacity.  This logically leads 

to the conclusion that only public officials or other person acting in an official capacity 

can violate grave breaches of the Geneva Conventions, including torture.  Hence, for the 

underlying act of torture to constitute a grave breach, the involvement of a public official 

or other person acting in an official capacity, or with that person’s consent or 

acquiescence is a requirement.  The CAT serves to emphasize the requirement of a State 

official in torture.262 

89. The Defence agrees with the OCP in that torture must be carried out intentionally.263  

c. INHUMANE TREATMENT 

90. The Defence agrees with the OCP that: a. the mens rea for inhumane treatment is 

intent;264 b. inhumane treatment must be committed against a protected person;265 and c. 

whether any particular act constitutes inhumane treatment is a question of fact to be 

judged in light of all the circumstances.266 

91. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the issue that acts not meeting the 

threshold of torture may also constitute inhumane treatment.267   

92. However, the OCP errs when it asserts that: a. mental harm and physical suffering or 

injury must be “serious;” and b. “serious acts on human dignity” are included within the 

definition of inhumane treatment.  Although this is the test used at the ICTY,268 the 

Preparatory Committee on the Establishment of the ICC has created ambiguity by 

departing from the case law of the ICTY by: a. stating the physical or mental pain must 

be “severe;”269 and b. not including in the definition “serious acts on human dignity.”270  

Any ambiguity in the law must be resolved in favor of the Accused.  This is in accordance 

with the principle of in dubio pro reo as provided by Article 38 of the Cambodian 

Constitution.  Therefore for inhumane treatment, the physical or mental pain must be 

“severe”; a “serious act on human dignity” is not included in the definition of an 

inhumane act. 

93. The OCP further errs when it asserts that inhumane treatment is “an umbrella clause 

under which those violations of sufficient seriousness that are not expressly enumerated 

in Article 6 may be considered to be grave breaches.”271  The Commentary to the Geneva 

Conventions provides that the definition of inhumane treatment encompasses “the sort of 
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treatment … which ceased to be humane,”272 and affords a level of “protection which will 

preserve their human dignity and prevent them being brought down to the level of 

animals.”273  The commentary to the Geneva Conventions does not limit inhumane 

treatment to injuries to health or physical injuries; it is conceivable that injuries to human 

dignity are also protected.274  Therefore, the Commentary to the Geneva Conventions has 

laid out a test for the underlying act of inhumane treatment which is not an “umbrella 

clause.”  The definition set out in the Geneva Conventions must be followed.  The OCP 

has provided an example that inhumane treatment of detainees has been deemed to fall 

within the category of grave breaches.275  The Defence reiterates that definitions set out in 

the Geneva Conventions must be followed and therefore only if a detainee is a protected 

person can he or she fall within the category of grave breaches. 

d. WILLFULLY CAUSING GREAT SUFFERING OR SERIOUS INJURY TO 

BODY OR HEALTH 

94. The Defence agrees with the OCP and the Duch Trial Chamber in that willfully causing 

great suffering or serious injury to body or health: a. must be carried out intentionally;276 

b. the victim must be seriously harmed;277 and c. harm relating solely to an individual’s 

human dignity is not encompassed by this offense.278 

95. At the present time, the Defence takes no position as to whether the OCP fully, fairly and 

accurately has articulated the jurisprudence concerning the issue that willfully causing 

great suffering or serious injury to body or health includes acts which do not fulfill the 

requirements of torture, although all acts of torture could fall within the scope of this 

offense.279   

e. DEPRIVATION OF A FAIR AND REGULAR TRIAL 

96. The Defence agrees with the OCP and the Duch Trial Chamber that the following rights 

cannot be denied: a. the right to be tried by an independent and impartial court;280 b. the 

right to be promptly informed of all the offenses with which the accused is charged;281 c. 

the protection against collective penalty;282 d. the right to protection under the principle of 

legality;283 e. the right not to be punished more than once for the same act or on the same 

charge (ne bis in idem);284 and f. the right to be informed of rights of appeal.285  

97. The OCP and Duch Trial Chamber both err when they assert / hold that the right not to be 

sentenced or executed without previous judgement pronounced by a regularly constituted 

court is a grave breach offense.286  It is only found in Common Article 3 of the Geneva 

Conventions, which is only applicable in a non-international armed conflict.  Grave 

breaches are not applicable in a non-international armed conflict,287 and therefore the 
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right not to be sentenced or executed without previous judgement pronounced by a 

regularly constituted court is not a grave breach offense. 

f. UNLAWFUL DEPORTATION OR TRANSFER OF A CIVILIAN 

98. The OCP errs when it asserts that: a. both unlawful deportation and unlawful transfer 

concern the involuntary and unlawful movement of protected persons from their place of 

residence.288  The Geneva Conventions state: “Protected persons shall not be transferred 

to a Power which is not a party to the Convention,”289 and “individual or mass forcible 

transfers, as well as deportations of protected persons from occupied territory to the 

territory of the Occupying Power or to that of any other country, occupied or not, are 

prohibited…”290  The OCP’s formulation appears to suggest that once a protected person 

is removed from his or her residence,291 this part of the test is met.  This is incorrect.  The 

Geneva Conventions state that a transfer or a deportation can only be to other parties to 

the Geneva Conventions (i.e. States), or from an occupied territory.  The Defence agrees 

that unlawful deportation can only occur when a person is displaced from an area in 

which he or she is lawfully present292 insofar as that a protected person is lawfully present 

in a State. 

99. The Defence agrees with the OCP that: a. the displacement of persons is only 

characterized as unlawful where there is an element of force;293 b. voluntary displacement 

is considered to be lawful;294 c. a transfer or deportation would not be considered 

unlawful if it occurs on grounds permitted by international law,295 for example for the 

security of the population or military necessity;296 and d. the perpetrator intended to 

transfer or deport that person.297  The OCP errs, however, in not articulating an element of 

force is a requirement when setting out the elements of an unlawful transfer,298 in 

contradiction to the previous paragraph in the Final Submission.299 

100. At the present time, the Defence takes no position as to whether the OCP fully, fairly 

and accurately has articulated the jurisprudence concerning whether a deportation 

requires transfer beyond State borders and transfer relates to displacement within a 

State.300  

g. UNLAWFUL CONFINEMENT OF A CIVILIAN 

101. The Defence agrees with the OCP in that: a. the confinement of a civilian is unlawful 

where a civilian is detained without reasonable grounds for believing that the security of 

the detaining power makes it absolutely necessary;301 b.  the confinement of a civilian is 

unlawful where the civilian has not been afforded the requisite procedural guarantees, 

even where their initial detention may have been justified;302 and c. when determining the 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 30 OF 66 

legality of the initial detention, Article 42 of the Fourth Geneva Convention303 is 

informed by other provisions of the Fourth Geneva Convention which allow for the 

suspension of certain rights of civilians during an armed conflict, in particular Articles 5 

and 27(4).304  

102. At the present time, the Defence takes no position as to whether the OCP fully, fairly 

and accurately has articulated the jurisprudence concerning the definition of unlawful 

confinement being “any form of arbitrary physical deprivation of liberty of an 

individual;”305  This is due to the Geneva Conventions being silent on this jurisprudential 

issue, and the ICTY jurisprudence on this issue not being accessible or foreseeable to the 

Charged Persons in 1975-79.  

103. At the present time, the Defence takes no position with the OCP assertion that that the 

Geneva Conventions do not confer a “blanket power to detain the entire civilian 

population of a party to the conflict … there must be an assessment that each civilian 

taken into detention poses a particular risk to the security of the State.”306   

E. NATIONAL CRIMES (ARTICLE 3 NEW) 

1. JURISDICTION OVER THE NATIONAL CRIMES LISTED IN ARTICLE 3 NEW 

OF THE ESTABLISHMENT LAW 

104. The OCP asserts that the ECCC has jurisdiction to apply the national crimes of 

homicide, torture, and religious persecution307 and that Mr. IENG Sary should be indicted 

with the crimes of homicide and torture as found in the 1956 Cambodian Penal Code.308  

In making these assertions, the OCP fails to address the Defence’s previous arguments309 

concerning the applicability of the national crimes listed in Article 3 new of the 

Establishment Law.  The Defence submits, as it has argued previously, that application of 

the crimes listed in Article 3 new of the Establishment Law would violate Mr. IENG 

Sary’s fundamental right to equality before the law.310  It further submits, as argued 

previously, that application of Article 3 new violates the principle of non-retroactivity.311  

This second issue, concerning non-retroactivity, was the subject of a recent Trial 

Chamber Decision in Case 001 – a point the OCP fails to mention.  Although this 

Decision is not binding on the OCIJ,312 the OCIJ should consider it instructive that the 

Trial Chamber was unable to apply national crimes, even without considering all of the 

arguments against their application.  The issue of whether application would violate the 

Accused’s right to equality before the law was not raised by the Defence in that case.  The 

Defence submits that the crimes listed in Article 3 new of the Establishment Law are 
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inapplicable at the ECCC and refers to all of the arguments it has previously raised before 

the OCIJ.313 

2. DEFINITIONS OF HOMICIDE, TORTURE, AND RELIGIOUS PERSECUTION 

105. The OCP sets out the definition of homicide, torture, and religious persecution with 

reference to the applicable Articles of the 1956 Penal Code.314  The Defence agrees that 

these crimes must be defined in accordance with the definitions given in Articles 209, 

210, 500, 501, 503, 504, 505, 506, 507 and 508 of the 1956 Penal Code.  The Defence 

notes that the definitions provided by the OCP do not correspond exactly with the English 

translations of the Articles found in the ECCC Legal Compendium.  The Defence submits 

that the definitions provided in the original French language of the 1956 Penal Code and 

the Khmer translation must be considered authoritative. 

F. INDIVIDUAL CRIMINAL RESPONSIBILITY 

1. PERSONAL JURISDICTION 

106. The Defence agrees with the OCP insofar as the Establishment Law and the 

Agreement limit the ECCC’s personal jurisdiction to “senior leaders of Democratic 

Kampuchea and those who were most responsible.”315  It therefore appears that for 

personal jurisdiction to be established at the ECCC, the following criteria need to be met: 

a. only leaders can fall within the jurisdiction of the ECCC; b. the leaders must be senior; 

and/or c. must be the most responsible.  However, the OCP errs when it asserts that the 

ECCC has jurisdiction over international crimes and national crimes in Cambodia from 

1975-79.316 

107. The Establishment Law and the Agreement appear to create some ambiguity as to 

whether all the criteria need to be met, or whether just one of the criteria will suffice, due 

to the use of the phrase “senior leaders of Democratic Kampuchea and those who were 

most responsible.”317  In accordance with the principle of in dubio pro reo, any ambiguity 

in the law must be resolved in favor of the Accused.318  Therefore for the ECCC to 

establish personal jurisdiction, all criteria must be met. 

108. The OCP has indicated what constitutes “the most senior leaders suspected of being 

the most responsible” at the ICTY.319  However, the personal jurisdiction of the ECCC 

must be looked at separately from that of the ICTY.  “The personal jurisdiction of the 

ECCC did not arise in a vacuum.  The expressions ‘senior leaders’ and ‘most responsible’ 

were carefully selected to distinguish the ECCC’s jurisdiction from that of other 

tribunals.”320 These expressions require that the ECCC must look at de facto 
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responsibility.  Individual responsibility can only be determined through the de facto 

responsibility of the Charged Person. 

2. FORMS OF LIABILITY 

a. ESTABLISHMENT LAW 

109. The Defence notes that the forms of liability listed in Article 29 of the Establishment 

Law are defined by the OCP solely through reference to ICTY, ICTR, and (occasionally) 

SCSL jurisprudence.321  If the ECCC were an international criminal tribunal, this reliance 

on ICTY and ICTR jurisprudence might be understandable.  The ECCC, however, is a 

domestic Cambodian court.  It is bound to apply the law of Cambodia.322  As Cambodian 

law – both today and in 1975-79 – explicitly defines the applicable forms of liability in 

Cambodia, including most of the forms of liability listed in Article 29 of the 

Establishment Law,323 there is no reason to look to outside sources for the definition of 

these forms of liability.  To the extent the OCIJ finds that it will consider the 

jurisprudence of the ad hoc tribunals when defining these forms of liability, however, the 

Defence has attempted, where possible, to point out below the errors in the OCP’s 

interpretation of this jurisprudence. 

i. COMMITTED 

1) PHYSICAL COMMISSION/OMISSION 

110. The OCP asserts, citing the Gacumbitsi and Seromba Appeals Chambers, that “for the 

crime of genocide, committing does not require a direct and physical perpetration; the 

question is whether the accused’s actions were ‘as much an integral part of the genocide 

as were the [genocidal acts].’”324  This is not a settled interpretation and both cases relied 

upon by the OCP contained strong dissenting opinions dealing with this issue.   

111. The Gacumbitsi Appeals Chamber found that “[i]n the context of genocide … ‘direct 

and physical perpetration’ need not mean physical killing; other acts can constitute direct 

participation in the actus reus of the crime.”325  Judge Güney remarked in his dissenting 

opinion that “the majority sets aside the established jurisprudence and gives a new 

meaning to ‘committing’ without providing compelling reasons for doing so.”326  He went 

on to remark that the judgement “is as vague as it is unsatisfactory, and this novel 

approach to ‘committing’ arises very late in the life of the Tribunal.”327   

112. The Seromba Appeals Chamber, relying on the Gacumbitsi Appeals Chamber,328 

found that “[t]he jurisprudence makes clear that ‘committing’ is not limited to direct and 

physical perpetration and that other acts can constitute direct participation in the actus 
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reus of the crime.”329  Judge Liu dissented, noting that the Appeals Chamber appears to 

have confused physical perpetration with other forms of committing.330  He stated: 

113. [B]y finding error in the Trial Chamber’s restatement of the definition 
of ‘committing’, the Majority confuses ‘committing’ simpliciter with other 
forms of committing, some of which are not recognised in the practice of this 
Tribunal. Foremost among these forms of ‘committing’ in question is joint 
criminal enterprise (‘JCE’). The Majority repeatedly highlights and emphasizes 
that committing is not limited to physical perpetration11 without, however, 
pointing out a very crucial point: that in this Tribunal, where there is no 
physical perpetration of the offence, commission has only ever been extended 
within the context of a JCE and that such JCE should be pleaded. 

114. The Defence submits that there is no reason that “commission” should be interpreted 

differently as it relates to genocide than as it relates to any other crime within the 

jurisdiction of the ECCC.  As there is nothing within the Establishment Law or other 

Cambodian law which would require that it be interpreted differently, it must be 

interpreted using its generally accepted definition.331 

2) JOINT CRIMINAL ENTERPRISE 

115. The Pre-Trial Chamber has found that JCE III did not exist in customary international 

law in 1975-79 and may not be applied at the ECCC.332  The Defence submits, as it has 

argued previously,333 that joint criminal enterprise liability in its entirety is inapplicable at 

the ECCC.  The Defence recognizes, however, that the OCIJ is bound by the Pre-Trial 

Chamber, which has held that the JCE I and II are applicable at the ECCC.  The Defence 

will therefore limit its discussion of JCE to pointing out the errors made by the OCP in its 

definition of this form of liability. 

116. First, the OCP asserts that there are “three different, but interrelated forms of joint 

criminal enterprise…”334  While this may be correct today, in accordance with the 

jurisprudence of the ad hoc tribunals, this was not the case during the relevant time 

period: 1975-79 – as thoroughly explained by the Pre-Trial Chamber.335  A few 

paragraphs later, the OCP sets out the mens rea for JCE III, as if it existed and were 

applicable at the ECCC.336  It then asserts that the Duch Trial Chamber “has left open on 

the issue of whether [JCE III] applies before the ECCC.”337  The Duch Trial Chamber did 

not state that the issue remained open.  It simply considered that there was no need to 

examine the matter, since JCE III had only been pled in the alternative.338  The OCP 

appears not to acknowledge that the OCIJ is bound by the decision of the Pre-Trial 

Chamber. 
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117. Next, the OCP asserts that “the accused’s contribution need not be necessary or 

substantial.”339  While this is correct, the Brđanin Appeals Chamber has clarified that 

“although the contribution need not be necessary or substantial, it should at least be a 

significant contribution to the crimes.”340  The Duch Trial Chamber confirmed this.341 

118. The OCP also asserts that the ICTY Babić Trial Chamber found the accused Babić to 

have contributed to the joint criminal enterprise through his awareness of mass crimes 

and his failure to “react appropriately.”342  This statement is misconceived.  The Trial 

Chamber did find that Babić was aware of mass crimes and failed to act appropriately, but 

the Trial Chamber did not find that this awareness and failure to act was Babić’s 

contribution to the JCE.  Babić “admitted to having substantially participated in the JCE 

as a co-perpetrator.”343 

ii. PLANNED 

119. The OCP asserts that planning “may be constituted by, inter alia, ‘formulating a 

criminal plan or endorsing a plan proposed by another.’”344  For this proposition, the OCP 

quotes the ICTR Bagilishema Trial Chamber, and additionally cites the ICTR Semanza 

Trial Chamber, the ICTR Nsengimana Trial Chamber, the SCSL Sesay et al. Appeal 

Chamber, and the ICTR Setako Trial Chamber.345  However, only the Bagilishema and 

Semanza Trial Judgements actually support the proposition that an accused may be liable 

for planning when he merely endorsed a plan proposed by another.346  It appears that 

these Trial Chambers erred in finding that an accused could be held liable for endorsing a 

plan proposed by another, as Bagilishema cites only the ICTY Aleksovski Trial 

Judgement for this proposition (Semanza cites Bagilishema), but Aleksovski does not 

provide support for this proposition, as it discussed all forms of liability together and it is 

not at all clear that when it spoke of acts lending encouragement or support, it was not 

referring to aiding and abetting.347   

120. The Duch Trial Chamber did not hold that planning could be interpreted so broadly.  

It stated that planning “requires that one or more persons design the criminal conduct that 

constitutes one or more crimes that are later perpetrated.  It must be demonstrated that the 

planning was a substantially contributing factor to the criminal conduct. The accused 

must have acted with the intent that the crime be committed, or have been aware of the 

substantial likelihood that the crime would be committed in the execution or 

implementation of that plan.”348 
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iii. INSTIGATED 

121. The OCP asserts that “[t]he mere presence of someone holding authority who fails to 

act has been held to be an act of instigation…”349  The OCP cites two paragraphs of the 

ICTR Musema Trial Judgement for this proposition.350  However, neither of the 

paragraphs cited provide support for this assertion.  The Musema Trial Chamber did not 

hold Musema liable as an instigator, but actually as an aider and abettor.351 

iv. ORDERED 

122. The OCP asserts that “[a]s for the issue of a causal link between the order and the 

crime, the rule is the same as that applicable to instigation: it is not necessary to show that 

the crime would not have been perpetrated in the absence of the order.”352  However, 

according to the Duch Trial Chamber, “[i]t must be established that the issuance of the 

order was a substantially contributing factor to the criminal conduct that was later 

perpetrated.”353  Furthermore, “[t]he accused must have either intended to bring about the 

commission of the crime, or have been aware of the substantial likelihood that the crime 

would be committed as a consequence of the execution or implementation of the 

order.”354 

123. In its definition of ordering, the OCP further failed to explain that a person cannot be 

convicted for ordering when he or she has also committed the same crime,355 or that 

liability for ordering cannot arise through omission, in the absence of a prior positive 

act.356   

v. AIDED AND ABETTED 

124. The OCP asserts that mere presence of the accused may be sufficient to establish 

aiding and abetting, where the presence of the accused is “shown to have bestowed 

legitimacy on, or provided encouragement to, the perpetrator(s).”357  The presence of the 

accused must actually be shown to have had “a significant legitimising or encouraging 

effect on the principals.”358  The ICTR Muvunyi Appeals Chamber has more fully 

explained: 

An accused may be convicted of aiding and abetting when it is established 
that his conduct amounted to tacit approval and encouragement of the crime 
and that such conduct substantially contributed to the crime. In cases where 
tacit approval or encouragement has been found to be the basis for criminal 
responsibility, it has been the authority of the accused combined with his 
presence at or very near the crime scene, especially if considered together 
with his prior conduct, which allows the conclusion that the accused’s conduct 
amounted to official sanction of the crime and thus substantially contributed 
to it. The question of whether a given act constitutes substantial assistance to a 
crime requires a fact-based inquiry.359   
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125. The OCP also asserts, citing the ICTY Blagojević Trial Chamber, that “[a] superior 

who permits the use of resources under his or her control to facilitate the commission of a 

crime substantially contributes to the commission of that crime.”360  This is not a general 

principle that will be true in every case.  It was simply a finding in the Blagojević case, 

based on the facts of that particular case. 

126. Finally, the OCP fails to explain that an accused may not be convicted of aiding and 

abetting a crime that was never carried out.361 

vi. COMMAND RESPONSIBILITY 

127. The Defence submits, as it has argued previously,362 that command responsibility is 

inapplicable at the ECCC: a. command responsibility is not a form of liability recognized 

in Cambodian law; b. command responsibility was not part of customary international 

law at the relevant time;363 and c. even if the ECCC could apply customary international 

law and command responsibility liability were part of customary international law at the 

time, its application would violate the principle of nullum crimen sine lege.  Should the 

OCIJ find, however, that the ECCC has jurisdiction to apply command responsibility, the 

Defence hereby responds to the definition of this form of liability set out by the OCP. 

128. The OCP asserts that command responsibility is “firmly entrenched in customary and 

conventional international law.”364  It is irrelevant whether command responsibility is 

today firmly entrenched – the pertinent issue is whether it was part of customary or 

conventional international law applicable in Cambodia in 1975-79.  The Defence has 

previously explained and maintains that it was not.365   

129. The OCP asserts that this form of liability “encompasses, in addition to military 

leaders, political leaders and other civilian superiors in positions of authority.”366  The 

Defence has previously explained and maintains that this is incorrect.  As the Defence has 

previously explained, although command responsibility was sometimes applied to non-

military superiors by the post-World War II tribunals,367 there was no widespread, 

consistent State practice to hold non-military superiors accountable for the acts of their 

subordinates at that time or in 1975-79.  The origin of the concept of command 

responsibility is found in “the peculiar culture of military organizations and is intertwined 

with other central concepts in the laws of war.”368  Professor Bassiouni notes: 

In assessing the international norms and standards that have been received in 
national military laws, in comparison to the norms and standards of civilian 
‘command responsibility’ in the world’s major criminal justice systems, it 
appears that the former are more homogenous than the latter. … The essential 
reason for this situation is the lack of cohesive legislative policy in almost 
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every country in the world, which allows the compartmentalization of 
different aspects of the law.369 

130. Further, Article 87 to Additional Protocol I370 makes specific reference to “military 

commanders”371 and states that “commanders ensure that members of the armed forces 

under their command are aware of their obligations under the Conventions and this 

Protocol.”372  The Final Report of the Commission of Experts on Command 

Responsibility also stated that “most legal cases in which the doctrine of command 

responsibility has been considered have involved military or paramilitary accused.”373 

131. The OCP asserts that in cases involving armed conflict, command responsibility 

applies regardless of whether the conflict was internal or international.374  The Defence 

has previously explained and maintains that this is incorrect.  As the Defence has 

previously explained, the post-World War II tribunals which applied command 

responsibility solely had jurisdiction over cases set in the context of an international 

armed conflict; hence these tribunals could only create jurisprudence for cases set in the 

context of international armed conflict.  Likewise, Additional Protocol I, which has been 

relied upon in support of the existence of command responsibility in customary 

international law375 is applicable only to international armed conflicts.  Additional 

Protocol II, which is applicable to non-international armed conflicts, does not contain a 

similar provision.  There is no conventional basis for applying command responsibility to 

internal conflicts that occurred in 1975-79.  In 1993, the International Committee of the 

Red Cross confirmed that command responsibility for war crimes applied only in 

international armed conflicts.376   

132. Despite the lack of jurisprudence which would demonstrate that command 

responsibility could apply to internal armed conflicts, in 2003 the ICTY Hadžihasanović 

Appeals Chamber (cited by the OCP377) held that command responsibility is applicable to 

war crimes that occurred in internal armed conflicts.378  Although the ECCC is not bound 

by such a determination made by an ICTY Chamber, it is useful to consider the Appeals 

Chamber’s reasoning.   

133. The Hadžihasanović Appeals Chamber did not consider the fact command 

responsibility can be found in Additional Protocol I but not Additional Protocol II to 

affect its conclusion.  It simply stated – without out referring to any authority – that:   

the non-reference in Protocol II to command responsibility in relation to 
internal armed conflicts did not necessarily affect the question whether 
command responsibility previously existed as part of customary international 
law relating to internal armed conflicts. The Appeals Chamber considers that, 
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at the time relevant to this indictment, it was, and that this conclusion is not 
overthrown by the play of factors responsible for the silence which, for any of 
a number of reasons, sometimes occurs over the codification of an accepted 
point in the drafting of an international instrument.379  

134. This conclusion is flawed.  As explained by Professor van Schaack: 

In this analysis, the ICTY largely overlooked obvious reasons why states may 
have chosen not to apply the doctrine to non-international armed conflicts 
when they were drafting Protocol II. Besides the fact that states have 
historically been more reluctant to develop binding rules addressing internal 
conflicts, they may have considered the doctrine inapplicable in such conflicts 
where armed forces may be disorganized and spontaneous, and lines of 
authority may be self-proclaimed, de facto, and decentralized. Indeed, the 
principle of unity of command--which states that there is only one commander 
at any given level of the military hierarchy with command authority over 
subordinates--may be undercut or entirely absent in the context of a non-
international armed conflict.380 

135. Sir Christopher Greenwood, a current member of the International Court of Justice, is 

also critical of the Appeals Chamber’s reasoning: 

It does not explain why the concept of responsible command, which imposes 
duties on the belligerents, automatically entails criminal responsibility for 
individuals. Nor does it explain why it is illogical for one concept of 
customary international humanitarian law to be applicable in international but 
not internal conflicts, while, nevertheless, conceding that not all of the 
principles of that law extend to both types of conflict. Indeed, one might argue 
that a different approach to command responsibility might be appropriate in a 
non-international armed conflict, because the armed forces involved in such 
conflicts are often less structured and well organised (particularly on the non-
governmental side) than in international hostilities. It is also worth 
remembering that, only 10 years earlier, the International Committee of the 
Red Cross had taken the view that international law imposed no criminal 
responsibility at all for violations of the law of internal armed conflict.381 

136. The Hadžihasanović Appeals Chamber admitted that “[i]t is true that, domestically, 

most States have not legislated for command responsibility to be the counterpart of 

responsible command in internal conflict.”382  The lack of State practice and opinio juris 

to create command responsibility in internal armed conflicts cannot simply be ignored.  If 

the ECCC could apply customary international law and if command responsibility were 

considered to be customary international law during this period, it could only be 

considered customary international law in relation to international armed conflicts. 

137. The OCP asserts that there is no need to show a causal link between the superior’s 

failure to prevent his or her subordinate’s crimes and their occurrence.383  The Defence 

has previously explained and maintains that this is incorrect.  As the Defence has 
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previously explained, if the post-World War II cases are evidence of customary 

international law, these cases demonstrate that customary international law requires that a 

superior may only be held liable through command responsibility where the underlying 

crimes occurred as a result of the superior’s omission.  The Hostage case, for example, 

required proof of a causative, overt act or omission from which guilty intent could be 

inferred.384  In the Schonfeld et al. case, the Judge Advocate stated that the crimes must 

be “the natural result of the negligence of the accused; in other words, that a direction 

from [the accused], given at the correct time, would have prevented any unjustifiable 

killing taking place.”385 

138. The ICTY’s position that a causation requirement is not necessary does not meet the 

requirements of customary international law.  The Čelebići Trial Chamber stated that 

customary international law did not require proof of a causal relationship between the 

conduct of the accused and the crimes of his subordinates.386 The Blaškić Appeals 

Chamber noted that the Čelebići Trial Chamber did not cite any authority for this 

statement;387 however, subsequent judgments at the ICTY adopted this view without 

independent analysis.388 

139. Although the Establishment Law frames command responsibility in a similar manner 

to Article 7(3) of the ICTY Statute, concerning the issue of causation, the ICC Statute 

may more clearly reflect the development of customary international law.  Unlike the 

ICTY, Article 28 of the ICC Statute does require causation.  It states that “a superior shall 

be criminally responsible for crimes … committed by subordinates under his or her 

effective authority and control, as a result of his or her failure to exercise control properly 

over such subordinates…” 

140. The OCP fails to explain that command responsibility may not apply to the national 

crimes listed in Article 3 new of the Establishment Law.  Article 29 of the Establishment 

Law states that “[t]he fact that any of the acts referred to in Articles 3 new, 4, 5, 6, 7 and 

8 of this law were committed by a subordinate does not relieve the superior of personal 

criminal responsibility…”389  Article 3 new, however, applies to domestic Cambodian 

crimes set forth in the 1956 Penal Code.390  Because command responsibility did not exist 

in domestic Cambodian law, it cannot be applied to domestic Cambodian crimes.  The 

OCIJ recognized this, when it limited the applicability of JCE liability to international 

crimes, since JCE liability is not found in domestic Cambodian law.391  This finding was 

not overturned by the Pre-Trial Chamber.392  Liability through command responsibility 

must be similarly limited. 
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141. The OCP also fails to explain that command responsibility liability is inconsistent 

with specific intent crimes.393  This is because a commander may be held liable through 

command responsibility when he did not intend a crime to take place and may not have 

even learned of its occurrence until after the fact.  However, specific intent crimes, like 

genocide and persecution as a crime against humanity, require that liability only attach to 

a crime when it was carried out with the requisite specific intent.   

Command responsibility for genocide is inconsistent in several respects with 
the understanding of the crime of genocide as a narrow offense of specific 
intent. There are multiple issues warranting critique, as the theoretical 
inconsistencies extend across: (i) the fault requirements warranting 
conviction; (ii) the scope of the offender's pre-existing duty; (iii) inherent 
notions of personal responsibility and a general hostility in the criminal law to 
vicarious liability; and (iv) the proper labeling of the criminal conduct at 
issue.394 

142. The ICTY and ICTR have allowed commanders to be held liable for genocide, despite 

the fact that they themselves lacked the requisite specific intent.  However, as Professor 

Schabas explains, “[i]n the case of genocide, for example, it is generally recognized that 

the mental element of the crime is one of specific intent. It is logically impossible to 

convict a person who is merely negligent of a crime of specific intent.”395  The OCIJ must 

not apply command responsibility to specific intent crimes simply because the ad hoc 

tribunals have done so. 

143. The OCP further fails to explain that “an accused may not be concurrently convicted 

pursuant to a ‘direct’ form of responsibility (as listed in the first paragraph of Article 29 

(new) of the ECCC Law) on the one hand, and superior responsibility on the other.  

Instead, where both a form of ‘direct’ responsibility and superior responsibility are 

established in relation to the same conduct, the Chamber will enter a conviction on the 

basis of the ‘direct’ form of responsibility only, and consider the accused’s superior 

position as an aggravating factor in sentencing.”396 

b. 1956 PENAL CODE 

144. The Defence agrees with the definitions of direct and indirect perpetration asserted by 

the OCP as these definitions mirror those set out in the 1956 Penal Code.  

II. OBSERVATIONS 

A. THE ECCC HAS NO JURISDICTION OVER MR. IENG SARY BECAUSE OF THE 

PRINCIPLE OF NE BIS IN IDEM 

145. The issue of whether prosecution may proceed against Mr. IENG Sary or whether it 

would be barred by the principle of ne bis in idem was not addressed by the OCP in its 
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Final Submission, but it is relevant to the issuance of the Closing Order.  This issue has 

been previously litigated, but no final determination has yet been made.  The issue arises 

because in August 1979, Mr. IENG Sary was tried and convicted, in absentia, for having 

committed genocide.397  The Judgement condemned Mr. IENG Sary to death and 

confiscated all of his property.  Mr. IENG Sary was not in custody before, during or after 

the trial and so the sentence was not carried out.   

146. On 14 November 2007, the OCIJ issued a Provisional Detention Order398 for Mr. 

IENG Sary in which it addressed proprio motu the jurisdictional issue of ne bis in idem 

without first giving the parties a chance to be heard on the matter.  The OCIJ determined 

that the current prosecution of Mr. IENG Sary is not barred by the principle of ne bis in 

idem.399  It based its determination that ne bis in idem does not bar prosecution on the fact 

that Mr. IENG Sary was not then charged with genocide,400 further noted that cumulative 

convictions are allowed under international law401 and the 1979 trial did not cover all of 

the offenses coming within the jurisdiction of the ECCC.402  

147. The Defence appealed the Provisional Detention Order and addressed the issue of ne 

bis in idem.403  The Defence argued inter alia that: a. the fact that Mr. IENG Sary had not 

been charged with genocide in the present case does not nullify the applicability of the 

principle of ne bis in idem to this case.  The principle of ne bis in idem applies to bar new 

trials based on the same conduct as was at issue in the previous trial.  It does not matter 

that the crimes charged have different legal qualifications; b. this principle is without 

exception in Cambodian law, but even if it were determined that the ECCC may entertain 

exceptions to the principle, the exceptions mentioned (but not relied upon) by the OCIJ 

are not applicable in the present case; c. cumulative convictions are inapplicable; and d. 

the 1979 trial did in fact cover all of the offenses coming within the jurisdiction of the 

ECCC. 

148. The Pre-Trial Chamber issued a Decision on 17 October 2008,404  in which it found 

that “the characterisation given by the Co-Investigating Judges, although sufficient to 

inform the Charged Person of the charges against him, [was] too vague to allow proper 

consideration of whether the current prosecution is for the same ‘acts’ as those ‘acts’ 

upon which the charges brought in 1979 were based.”405  The Pre-Trial Chamber also 

noted that at the time, Mr. IENG Sary was not “charged specifically with genocide” and 

“the current prosecution might be for different ‘offences.’”406 

149. At this stage, now that Mr. IENG Sary is charged with genocide,407 and the OCP has 

specifically requested that he be indicted for genocide,408 it is clear that the current 
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prosecution arises out of the same acts as those upon which the charges brought in 1979 

were based.  It is a violation of Cambodian and international law for the ECCC to 

exercise jurisdiction over Mr. IENG Sary.  The OCP has not attempted to demonstrate 

that the current prosecution does not arise out of the same acts.  If the OCIJ finds this not 

to be the case, it must clearly indicate in the Closing Order which new acts (which were 

not the basis for any charges in 1979) will form the basis of the indictment.   

1. DEFINITION AND SCOPE OF THE PRINCIPLE 

150. The principle of ne bis in idem prevents prosecution by a subsequent court of an 

individual for the same conduct, facts or cause of action for which that individual was 

already convicted or acquitted.  Article 7 of the Criminal Procedure Code of the Kingdom 

of Cambodia (“CPC”) states: 

Extinction of Criminal Actions 
The reasons for extinguishing a charge in a criminal action are as follows: 
1. The death of the offender; 
2. The expiration of the statute of limitations; 
3. A grant of general amnesty; 
4. Abrogation of the criminal law; 
5. The res judicata. 
When a criminal action is extinguished a criminal charge can no longer be 
pursued or shall be terminated. 

151. Article 12 of the CPC states: 

In applying the principle of res judicata, any person who has been finally 
acquitted by a court order cannot be accused once again for the same causes 
of action, including the case where such action is subject to different legal 
qualification.409 

152. The Agreement confirms that “no one shall be liable to be tried or punished again for 

an offence for which he has already been finally convicted or acquitted in accordance 

with the law and penal procedure of each country.”410  This fundamental principle has 

also been recognized by a multitude of international instruments.411   

153. As is quite clear from the wording of Article 12 of the CPC, the principle of ne bis in 

idem in Cambodian law does not apply only when a person is charged with the same 

crime for which he was previously tried.  Rather, it applies as a bar to prosecution when 

he has previously been tried for the same conduct.  Thus, Cambodian law provides greater 

protection than the International Covenant on Civil and Political Rights (“ICCPR”), 

which states that “No one shall be liable to be tried or punished again for an offence for 

which he has already been finally convicted or acquitted in accordance with the law and 

penal procedure of each country.”412 
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154. Any conflict between the two provisions is irrelevant.  The ICCPR was never 

intended to lessen fundamental human rights protections below that which is recognized 

at the national level and may not be interpreted as doing so.  Article 5(2) of the ICCPR 

states, “There shall be no restriction upon or derogation from any of the fundamental 

human rights recognized or existing in any State Party to the present Covenant pursuant 

to law, conventions, regulations or custom on the pretext that the present Covenant does 

not recognize such rights or that it recognizes them to a lesser extent.”  Furthermore, 

Cambodia’s Constitution states that cases of doubt shall be resolved in favor of the 

accused.413  In any event, the ICCPR is exceptional in limiting ne bis in idem protection to 

situations where an accused was charged with the same offense.  Most other instruments 

refer to the same acts.414 

2. EXCEPTIONS TO THE PRINCIPLE, INCLUDING THE ISSUE OF CUMULATIVE 

CONVICTIONS, ARE INAPPLICABLE 

155. Since the Pre-Trial Chamber could not ascertain whether Mr. IENG Sary would be 

charged for crimes arising from the same acts as those at issue in his 1979 trial, it did not 

consider whether any exceptions applied to the principle of ne bis in idem.  It must be 

noted that no exceptions are identified in the CPC.  The OCIJ, however, has previously 

held that exceptions exist where the prior proceedings: 

(a) were for the purpose of shielding the person concerned from criminal 
responsibility for crimes within the jurisdiction of the court; or  

(b) otherwise were not conducted independently or impartially in accordance 
with the norms of due process recognized by international law and were 
conducted in a manner which, in the circumstances, was inconsistent with an 
intent to bring the person concerned to justice.415 

156. The right not to be tried again for the same offense is protected without exception 

under Cambodian law.  If the exceptions outlined by the OCIJ are found to exist and 

apply before the ECCC, however, the Defence submits that they are not applicable in the 

present case.  

157. The first exception noted by the OCIJ allows re-prosecution only when the prior 

proceedings were conducted “for the purpose of shielding the person concerned from 

criminal responsibility.”416  Since the 1979 trial resulted in Mr. IENG Sary being 

sentenced to death, and all his property being ordered confiscated,417 it is obvious that the 

1979 trial was not meant to shield Mr. IENG Sary from criminal responsibility.  For this 

reason, the first exception does not apply. 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 44 OF 66 

158. The second exception noted by the OCIJ likewise does not apply to the present case.  

This exception applies where the prior proceedings “[o]therwise were not conducted 

independently or impartially in accordance with the norms of due process recognized by 

international law and were conducted in a manner which, in the circumstances, was 

inconsistent with an intent to bring the person concerned to justice.”418  The 1979 trial 

was obviously not intended to help Mr. IENG Sary escape culpability, since he was 

sentenced to death and all his property was ordered to be confiscated.419  Moreover, the 

Duch Trial Chamber’s international judges have found that the establishment of the 

People’s Revolutionary Tribunal to try Mr. IENG Sary is evidence of the functioning of 

the Cambodian judicial system prior to September 1979.420  For this reason, the second 

exception does not apply.  

159. The OCIJ has also previously found that there is “no impediment to the prosecution of 

IENG Sary for the acts covered by the 1979 Judgement under an international legal 

characterisation other than genocide,” because international tribunals have allowed 

cumulative convictions since the time of the Nuremburg trials.421  Even without regard to 

the fact that the ECCC is a domestic Cambodian court which must apply Cambodian 

law,422 and is not an international tribunal, the concept of cumulative convictions is not 

applicable here, because cumulative convictions have only been used by international 

tribunals where the accused was charged cumulatively in the same trial.423  In the present 

case, the trials are separated by almost 30 years.424   

B. THE ECCC HAS NO JURISDICTION OVER MR. IENG SARY DUE TO HIS VALIDLY 

GRANTED ROYAL PARDON AND AMNESTY 

160. The issue of Mr. IENG Sary’s Royal Pardon and Amnesty (“RPA”) was not addressed 

by the OCP in its Final Submission, but it is relevant to the issuance of the Closing Order.  

This issue was considered by the OCIJ and Pre-Trial Chamber at the same time as the 

issue of ne bis in idem, discussed above.   

161. The issue arose because on 15 July 1994, the Cambodian Parliament promulgated a 

Law outlawing the Democratic Kampuchea Group (“1994 Law”).  This law declared, 

inter alia, that the “Democratic Kampuchea” group and its armed forces were outlaws 

and that membership in the group was illegal.425  On 14 September 1996, the King, at the 

behest of the Co-Prime Ministers, exercised his lawful authority under the Cambodian 

Constitution,426 granting Mr. IENG Sary an “amnesty from sentence” for his 1979 

sentence of death and confiscation of all his property and an amnesty for prosecution 

under the 1994 Law.427  The issuance of this RPA was in return for Mr. IENG Sary’s 
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defection to the side of the Cambodian Government, which led to an end of the conflict 

between Government forces and those forces which had been under the control of Mr. 

IENG Sary.428 

162. The OCIJ, in its Provisional Detention Order, determined that the current prosecution 

of Mr. IENG Sary is not barred by the RPA granted to Mr. IENG Sary in 1996.429  It 

determined that the RPA would not bar prosecution based on the fact that the amnesty 

refers to the 1994 Law, and that the 1994 Law does not cover offenses within the 

jurisdiction of the ECCC.430  

163. The Defence argued to the Pre-Trial Chamber that the RPA granted to Mr. IENG Sary 

bars the current prosecution, because the 1994 Law does indeed cover all of the offenses 

included in the Introductory Submission.431
 

164. The Pre-Trial Chamber found that the RPA contained two uses of the word 

“amnesty”: “amnesty from sentence,” and “amnesty from prosecution.”432  It found that 

the validity of the “amnesty from sentence” related to genocide was uncertain,433 and that 

the “amnesty from prosecution” was irrelevant since the offenses listed in 1994 Law were 

not within the jurisdiction of the ECCC.434  Each of these issues will be discussed in turn. 

165. Concerning the uncertainty recognized by the Pre-Trial Chamber relating to Mr. 

IENG Sary’s “amnesty from sentence,” the Pre-Trial Chamber notes that by the time the 

amnesty for Mr. IENG Sary’s death sentence was given, the death penalty had already 

been abolished in Cambodia.435  Thus, it is clear that the King did not intend to issue this 

amnesty from sentence simply to ensure that Mr. IENG Sary’s death sentence would not 

be carried out.  The King would have known that it would be unnecessary to issue an 

amnesty for something that the Constitution already prohibited.  Yet, the King issued the 

“amnesty from sentence” regardless.  This must be because he intended to ensure that Mr. 

IENG Sary would not serve any sentence related to a conviction based on the acts at issue 

in the 1979 trial.  The King’s Royal Decrees should not be interpreted in a way that would 

make them redundant.  If there is any uncertainty regarding the King’s intentions, the 

interpretation which would give fullest effect to his validly issued Royal Decrees is to be 

preferred. 

166. Concerning Mr. IENG Sary’s “amnesty from prosecution,” the Pre-Trial Chamber 

erred in determining that it was irrelevant.  The Defence recognizes that the OCIJ is 

bound by the Pre-Trial Chamber’s decisions.  However, considering that the Pre-Trial 

Chamber did not hold that the RPA could not bar the current prosecution, but only found 

– incorrectly, as explained below – that the “amnesty from prosecution” was irrelevant, 
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the OCIJ may and should take into account the following arguments as well as those just 

made in relation to the amnesty from a sentence. 

167. The crimes referred to in the 1994 Law are far wider than was recognized by the Pre-

Trial Chamber.  The preamble to the 1994 Law specifically states that the Law was 

enacted “[r]ealizing that the leadership of the ‘Democratic Kampuchea’ group can not … 

conceal and escape from their responsibility of committing criminal, terrorist and 

genocidal acts since the time that the Pol Pot regime took power in 1975-78.  The crime 

of genocide has no statute of limitations.”436 

168. The preamble also explains that the Khmer Rouge have continually committed 

“criminal, terrorist and genocidal acts which has been a characteristic of the group since it 

captured power in April 1975 – forcible movement, abduction, killing and subsequently 

also robbery and banditry, laying mines indiscriminately throughout the plains and 

forests, destroying public and private property, leading the killing of civilians, forcibly 

taking and illegally occupying national territory, and selling natural resources by violating 

the sovereignty of the Kingdom of Cambodia.”437  

169. Articles 3 and 4 of the 1994 Law further describe the crimes this Law is intended to 

cover, including: murder, rape, robbery, destruction of property, and the taking up of arms 

against the public authority.  This list is clearly not exhaustive, as Article 3 ends its list of 

crimes with the term, “etc.”438  Because the list of crimes is not exhaustive, leaving the 

1994 Law ambiguous, the purpose and scope of the Law, as discussed in the preamble, 

should be taken into consideration.439   

C. THE CLOSING ORDER MUST FULLY ACCOUNT FOR ALL ATTEMPTS TO COLLECT 

EXCULPATORY EVIDENCE AND MUST ANALYZE SUCH EVIDENCE 

170. Rule 55(5) states in pertinent part: “In the conduct of judicial investigations, the Co-

Investigating Judges may take any investigative action conducive to ascertaining the 

truth.  In all cases, they shall conduct their investigation impartially, whether the evidence 

is inculpatory or exculpatory.”  Therefore, throughout the course of the judicial 

investigation, for each element of each crime, both exculpatory and inculpatory evidence 

must have been investigated.  The OCIJ has a duty to consider exculpatory evidence 

when making its decision whether to send the case to trial.440  Since the Closing Order 

must be reasoned,441 the OCIJ is required to provide the reasons why it considers there is 

sufficient evidence against each Charged Person in regard to each charge.  This implies a 

detailed analysis of all inculpatory and exculpatory evidence and its relevance.  Further, 

as the role of the OCIJ also consists of collecting evidence to determine the eventual 
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sentence – if the case reaches that phase – an analysis of all exculpatory evidence will 

need to be done in any event to allow the Trial Chamber to determine the eventual 

sentence.442 Therefore, all exculpatory evidence, whether relevant to criminal 

responsibility or to mitigating circumstances, should be carefully analyzed in the Closing 

Order. 

171. If the OCIJ fails to fully account for, make available and analyze all exculpatory 

evidence, a distinct possibility remains that the Defence will not have available to it 

evidence which might be potentially exculpatory.  Further, this evidence will not be 

considered by the Trial Chamber.  This will undoubtedly affect the fair trial right of Mr. 

IENG Sary to have adequate facilities for the preparation of his defence, in violation of 

the Cambodian Constitution,443 the Agreement,444 the Establishment Law,445 the 

ICCPR,446 and the Universal Declaration of Human Rights.447  The effect of a violation of 

the Accused’s fair trial rights is made clear by the ICC Lubanga Appeals Chamber: 

Where fair trial becomes impossible because of breach of the fundamental 
rights of the suspect or the accused by his/her accusers, it would be a 
contradiction in terms to put the person on trial.  Justice could not be done.  A 
fair trial is the only means to do justice.  If no fair trial can be held, the object 
of the judicial process is frustrated and it must be stopped.448 
… 
Where the breaches of the rights of the accused are such as to make it 
impossible for him/her to make his/her defence within the framework of his 
rights, no fair trial can take place and the proceedings can be stayed.449 

172. Any lack of investigation or analysis of exculpatory evidence by the OCIJ will make 

it impossible for Mr. IENG Sary to form his defence within the framework of his rights.  

This would affect his fair trial rights and the proceedings can be stayed. 

 

III.  RELIEF SOUGHT 

WHEREFORE, for all of the reasons stated herein, the Defence respectfully requests the 

OCIJ to: 

a. FIND that it does not have jurisdiction to issue a Closing Order indicting Mr. 

IENG Sary, due to the principle of ne bis in idem; and 

b. FIND that it does not have jurisdiction to issue a Closing Order indicting Mr. 

IENG Sary, due to his validly granted and applicable Royal Pardon and 

Amnesty; or alternately: 
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c. FIND that the ECCC does not have jurisdiction over genocide; or alternatively 

FIND the Defence’s characterization of genocide applicable at the ECCC; 

d. FIND that the ECCC does not have jurisdiction over crimes against humanity; 

or alternatively FIND the Defence’s characterization of crimes against humanity 

applicable at the ECCC; 

e. FIND that the ECCC does not have jurisdiction over grave breaches; or 

alternatively FIND the Defence’s characterization of grave breaches applicable 

at the ECCC; 

f. FIND that the ECCC does not have jurisdiction over the National Crimes listed 

in Article 3 of the Establishment Law; and 

g. For each element of each crime, SET OUT all the exculpatory evidence as well 

as the inculpatory evidence. 

Respectfully submitted, 

 

  ________________      ____________________ 

   ANG Udom                          Michael G. KARNAVAS 

         Co-Lawyers for Mr. IENG Sary 

Signed in Phnom Penh, Kingdom of Cambodia on this 1st
 day of September, 2010 
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87 See Draft Code of Offences Against the Peace and Security of Mankind, Report by J. Spiropoulos, Special 
Rapporteur, dated 26 April 1950 (“Spiropoulos Report”), available in 2 Y.B. INT’L COMM’N 253, 255 para. 2 
(1950), noting that the Rapporteur was not codifying existing international law but rather engaging in a task of a 
more “speculative nature.” See also id. 257, para. 20, noting that the ILC had discussed the issue and concluded 
that the Draft Code of Offences represented the “progressive development of international law.”  It is submitted 
that the absence of a nexus requirement in the Genocide Convention is not material. See Guénaël Mettraux, 
Crimes Against Humanity in the Jurisprudence of the International Criminal Tribunals for the Former 
Yugoslavia and for Rwanda, 43 HARV. INT’L L.J. 237, 302-306, (2002).  The Spiropoulos Report observed that 
the absence of a nexus requirement from the Genocide Convention was seen as a distinguishing feature of that 
crime viz. crimes against humanity. See Draft Code of Offences, at 263, para. 65. See also Ford, at 152-53. 
88 See Summary of the 48th Meeting of the International Law Commission, 16 June 1950, available at 
 http://untreaty.un.org/ilc/documentation/english/a_cn4_34.pdf. 
89 See Ford, at 159-67, noting that the 1968 Convention on the Non-Applicability of Statutes of Limitations to 
War Crimes and Crimes Against Humanity: a. fundamentally is a political document that garnered the support 
of less than half the member states of the United Nations (Ford, at 161-162); b. gives an “overall impression” 
that a connection with armed conflict is required except where specific crimes, like apartheid and genocide, had 
developed that were explicitly not connected with armed conflict (Ford, at 160); and c. demonstrates that no 
general practice among states existed at this time (Ford, at 167, 183).  The 1974 European Convention on the 
Non-Applicability of Statutory Limitation to Crimes Against Humanity and War Crimes, and the International 
Convention on the Suppression and Punishment of the Crime of Apartheid (which entered into force on 18 July 
1976) do not lend material support to a proposition that the nexus was no longer a requirement by 1975-79 
(Ford, at 167, 168).  But see Attorney-General v. Eichmann 36 I.L.R. 5 (JM 1961) 277-78 (S. Ct. 1962) (Isr), 
aff’d, 36 ILR; Barbie (French Court of Cassation (Criminal Chamber), 23 June 1988, reprinted in 100 I.L.R. 
331, 336 (1995)); and Touvier (French Court of Appeal of Paris (First Chamber of Accusation, 13 April 1992, 
reprinted in 100 I.L.R. 361-63 (1981)), in which the nexus arguably was not required in relation to crimes 
against humanity committed in World War II.  It is submitted that these national decisions cannot be taken as 
declaratory of customary international law at the time the crimes were committed. Instead, it was the definition 
of crimes against humanity in the IMT Judgement that was authoritative.  See Ford, at 148. 
90 Ford, at fn. 283-87. See also Final Report of the Preparatory Committee, 14 April 1998, U.N. Doc. 
A/CONF.183/2/Add.1, Part I, Art. 5, p.26, cited in BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL 

CRIMINAL LAW, at 199. 
91 Final Submission, para. 1244. 
92 Nahimana Appeal Judgement, para. 916. 
93 Duch Trial Judgement, para. 298. 
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94 Final Submission, para. 1245. 
95 See Blagojević Trial Judgement, para. 545. See also Duch Trial Judgement, para. 300. 
96 ICC Statute, Art.7(2)(a) 
97 See Korbely v. Hungary, para. O-114. 
98 Final Submission, para. 1246. 
99 See Prosecutor v. Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004 (“Kordić Appeal 
Judgement”), para. 94; Prosecutor v. Lukić & Lukić, IT-98-32/1-T, Judgement, 20 July 2009, para. 875.  
100 Final Submission, para. 1247. 
101 ICC Statute, Art. 7(2)(a).  See also Prosecutor v. Katanga & Ngdujolo, ICC-01/04-01/07, Decision on 
Confirmation of Charges, 30 September 2008, para. 396.  
102 See IMT Judgement, para. 254, referring to the “policy of terror” and “policy of persecution, repression, and 
murder of civilians.” See also Korbely v. Hungary, para 83.  See also Final Report of the Commission of 
Experts, Established Pursuant to Security Council Resolution 780 (1992), United Nations Security Council, 
S/1994/674, 27 May 1994, cited in M. CHERIF BASSIOUNI & PETER MANIKAS, THE LAW OF THE INTERNATIONAL 

CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 543 (Transnational Publishers 1996) (“BASSIOUNI & 

MANIKAS”). See also Public Prosecutor v. Menten, The Netherlands, District Court of Amsterdam, 
Extraordinary Penal Chamber, reprinted in 75 I.L.R. 362-63 (1981):  “The concept of ‘crimes against humanity’ 
also requires ... that the crimes in question form a part of a system based on terror or constitute a link in a 
consciously pursued policy directed against particular groups of people”; BASSIOUNI, CRIMES AGAINST 

HUMANITY IN INTERNATIONAL CRIMINAL LAW 243-65, 277, 558, “State action or policy is the essential 
characteristic of ‘crimes against humanity’”;  BASSIOUNI & MANIKAS 548, “the inclusion of persecution as a 
separately enumerated crime against humanity in the ICTY Statute “implies the removal of the requirement 
under 6(c) of the IMT Charter that such persecutions form a policy of persecution”. But see Kordić Appeal 
Judgement, para 98; Prosecutor v. Blaškić, IT-95-14-A, Judgement, 29 July 2004 (“Blaškić Appeal 
Judgement”),, para. 120; Blagojević Trial Judgement, para. 576; Brđanin Trial Judgement, para. 137; 
Prosecutor v. Limaj et al., IT-03-66-T, Judgement, 30 November 2005 (“Limaj Trial Judgement”), paras 212, 
184, on the position under today’s customary international law. 
103 See Cambodian Constitution, Art. 38, which provides in pertinent part that “[a]ny case of doubt shall be 
resolved in favor of the accused.”  At the ICTY, the principle in dubio pro reo is accepted by as a corollary to 
the presumption of innocence and the burden of proof beyond reasonable doubt. See Prosecutor v. Delalić et al., 
IT-96-21-T, Judgement (“Čelebići Trial Judgement”), 16 November 1998, para. 601. There, it has been 
recognized in relation to the findings required for conviction, such as those that make up the elements of the 
charged crime. See Prosecutor v. Limaj et al., IT-33-66-A, Judgement, 27 September 2007, para. 21.  But see 
Duch Trial Judgement, para. 301. 
104 Final Submission, para. 1248. 
105 Prosecutor v. Martić, IT-95-11-A, Judgement, 8 October 2008, para. 302.  
106 See Duch Trial Judgement, paras. 304, 311. 
107 Id, para. 302. 
108 See infra para. 68. 
109 Final Submission, para. 1250. 
110 Id. 
111 Duch Trial Judgement, para. 313. See also Prosecutor v. Kamuhanda, ICTR-95-54A-T, Judgement, 22 
January, 2004, paras. 671-72; Prosecutor v. Kajelijeli, ICTR-98-44A-T, Judgement and Sentence, 1 December 
2003, para. 877. 
112 Opinio juris as late as 1993 required that crimes against humanity be committed “on national, political, 
ethnic, racial or religious grounds.  See Report of the Secretary-General pursuant to paragraph 2 of Security 
Council resolution 808 (1993) and Annex thereto, U.N. Doc. S/25704, para. 48; See also Provisional Verbatim 
Record of the 3217th Meeting, U.N. Doc. S/PV.3217 (25 May 1993) 11 (statement of France, listing national, 
ethnic, racial and religious grounds), 16 (statement of the United States, listing national, political, ethnic, racial, 
gender and religious grounds) and 45 (statement of the Russian Federation, listing national, political, ethnic, 
religious or other grounds). See also Korbely v. Hungary, para. 82; WILLIAM SCHABAS, THE UN 

INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER YUGOSLAVIA, RWANDA AND SIERRA LEONE 196-198 

(Cambridge 2006) (“SCHABAS, THE UN INTERNATIONAL CRIMINAL TRIBUNALS”); BASSIOUNI & MANIKAS, at 
543. 
113 Final Submission, para. 1251. 
114 See Prosecutor v. Kunarac et al., IT-96-23&23/1-A, Judgement, 12 June 2002 (“Kunarac Appeal 
Judgement”), para. 102; Blagojević Trial Judgement, para. 548. 
115 Kunarac Appeal Judgement, para. 102. 
116 Nahimana Appeal Judgement, para. 934. 
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117 Final Submission, para. 1246. 
118 ICC Statute Elements of Crimes, Art.7(1)(c), paras. 1 – 2. 
119 Final Submission, para. 1253. Cf. Duch Trial Judgement, para 337. 
120 Final Submission para. 1247.  See also Blagojević Trial Judgement, para. 576; Brđanin Trial Judgement, 
para. 394. 
121 Final Submission, para. 1253 (emphasis added). 
122 Prosecutor v. Stakić, IT-97-24-T, Judgement (“Stakić Trial Judgement”), 31 July 2003, para. 641. See also 
Prosecutor v. Gacumbitsi, ICTR-2001-64-A, Judgement, 7 July 2006 (“Gacumbitsi Appeal Judgement”),, para. 
86, citing Prosecutor v. Ntakirutimana & Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A, Judgement, 13 
December 2004, para. 522.  
123 Final Submission, para. 1255. 
124 Prosecutor v. Kunarac et al., IT-96-23-T& IT-96-23/1-T, Judgement (“Kunarac Trial Judgement”), 22 
February 2001, para. 542. 
125 ICC Statute Elements of Crimes, Art. 7(1)(c). 
126 Final Submission, para. 1256-57. 
127 It is submitted that the enumeration of imprisonment as a crime against humanity in Control Council Law 
No. 10 is not material.  See supra fn. 86.    
128 See infra para. 60. 
129 Final Submission, para. 1256. 
130 Prosecutor v. Krnojelac, IT-97-25-T, Judgement, 15 March 2002 (“Krnojelac Trial Judgement”), para. 124. 
131 But see Duch Trial Judgement, paras. 347-51. 
132 ICC Statute Elements of Crimes, Art. 7(1)(e). 
133 Final Submission, para. 1258-1259. 
134 It is submitted that the enumeration of torture as a crime against humanity in Control Council Law No.10 is 
not material.  See supra fn. 86. 
135 See supra para. 66. 
136 But see Duch Trial Judgement, para. 353. 
137 Final Submission, para. 1258. 
138 SCHABAS, THE UN INTERNATIONAL CRIMINAL TRIBUNALS 206. 
139 U.N. G.A. Res. 3452(XXX). 
140 U.N. G.A. Res. 39/46, Article 1. 
141 OAS Treaty Series, No. 67. 
142 See SCHABAS, THE UN INTERNATIONAL CRIMINAL TRIBUNALS 206. 
143 See Hugh Thirlway, The Sources of International Law, in INTERNATIONAL LAW 115, 124 (M. Evans, ed., 
Oxford University Press, 2006), stating that General Assembly Resolutions have been viewed as evidence of 
opinio juris, but not as acts of State practice. 
144 See Hans Danelius, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, UNITED NATIONS AUDIOVISUAL LIBRARY OF INTERNATIONAL LAW 1 (United Nations), 2008: 
“[T]he Torture Declaration was intended to be the starting-point for further work against torture… The 
definition of torture which appeared in the Torture Declaration was considered not to be precise enough and was 
criticized on various points.”  
145 See Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, IENG Sary’s Alternative Motion on the Limits of the 
Applicability of Grave Breaches of the Geneva Conventions at the ECCC, 1 June 2010, D379/2, ERN: 
00526277-00526292 (“Alternative Grave Breaches Motion”), para. 35.  See also infra para. 87. 
146 ICCPR, Art. 15(1).  
147 See Geneva Convention IV, Art. 147 and Commentary.  See also Alternative Grave Breaches Motion, paras. 
33 - 35. 
148 Final Submission, para. 1258. 
149 Duch Trial Judgement, para. 357. 
150 For an example of the application of this principle by the Pre-Trial Chamber of the ECCC, see Case of Kaing 
Guek Eav, Decision on Appeal Against Closing Order Indicting Kaing Guek Eav Alias “Duch”, 5 September 
2008, D99/3/42, ERN:  00249846–00249847, para 66.  
151 Final Submission, para. 1258. 
152 See supra para. 30. 
153 See Final Submission, fn. 5824 citing Prosecutor v. Bemba, ICC-01/05-01/08, Decision Pursuant to Article 
61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 
June 2009, para. 193. 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 55 OF 66 

                                                                                                                                                                     
154 ICC Statute Elements of Crimes, Art. 7(1)(f). 
155 Final Submission, paras. 1260-1261. 
156 It is submitted that the enumeration of rape as a crime against humanity in Control Council Law No.10 is not 
material.  The Allied and German courts applying this law were “local courts, administering primarily local 
(municipal) law, which, of course, includes provisions emanating from the occupation authorities.” Schwelb, at 
218-19. 
157 See supra para.60. 
158 But see Duch Trial Judgement, para. 366, in which the ECCC Trial Chamber found rape applicable as “a 
separate and recognized offence both within the ECCC Law and international criminal law… [and] rape may 
also constitute torture where all other elements of torture are established.” 
159 Final Submission, para. 1260. 
160 ICC Statute, Elements of Crimes, Art. 7(1)(g)-1; see also supra para. 30. 
161 ICC Statute, Art. 7(1)(h); See also supra para. 30.  
162 Final Submission, para. 1263 
163 Kordić Appeal Judgement, para. 108. 
164 Blaškić Appeal Judgement, para. 146. 
165 Final Submission, para. 1263. 
166 Prosecutor v. Kvočka et al, IT-98-30/1-A, Judgement (“Kvočka Appeal Judgement”), 28 February 2005, 
para. 325. 
167 Final Submission, para. 1263. 
168 Prosecutor v. Kvočka et al. IT-98-30/1-T, Judgement (“Kvočka Trial Judgement”), 2 November 2001, para. 
192. 
169 Prosecutor v. Simić et al., IT-95-9-T, Judgement (“Simić Trial Judgement”), 17 October 2003, para. 62. 
170 Final Submission, para. 1264. 
171 Brđanin Trial Judgement, para. 997. See also Kvočka Appeal Judgement, paras. 366, 460; Prosecutor v. 
Naletilić & Martinović, IT-98-34-A, Appeal Judgement, 3 May 2006, para. 131; Duch Trial Judgement, para. 
380. 
172 Prosecutor v. Vasiljević, IT-98-32-T, Judgement (“Vasiljević Trial Judgement”), 29 November 2002, para. 
249. 
173 See Krnojelac Trial Judgement, para. 346. See also Simić Trial Judgement, para. 51. 
174 Final Submission, para. 1255.  See also Duch Trial Judgement, para. 367. 
175 Article 6 of the 1956 Penal Code provides that “No crime can be punished by the application of penalties 
which were not pronounced by the law before it was committed.” (Unofficial translation). 
176 Kordić Appeal Judgement, para. 117.  The ICTY Stakić Trial Chamber highlighted that “other inhumane 
acts” as a category “may well be considered to lack sufficient clarity, precision and definiteness,” that is to 
violate the principle of certainty. See Prosecutor v. Stakić, IT-97-24-T, Decision Rule 98bis Motion for 
Judgment of Acquittal, 31 October 2002, para. 131.  But see Prosecutor v. Stakić, IT-97-24-A, Judgement, 22 
March 2006, para. 315.  The Appeals Chamber overruled the Trial Chamber on this point and ruled that “other 
inhumane acts” forms part of customary international law.  However, it is submitted that in a Civil Law system 
such as the ECCC, the Kordić Appeal Chamber’s and Stakić Trial Chamber’s views should be preferred. 
177 In attempting to establish the scope of “other inhumane acts,” the ICTY Kupreškić Trial Chamber identified 
international standards on human rights “such as those laid down in the Universal Declaration on Human Rights 
of 1948 and the United Nations Covenants on Human Rights of 1966” as setting the foreseeable parameters of 
what would constitute “other inhumane acts.” See Prosecutor v. Kupreškić et al., IT-95-16-T, Judgement, 14 
January 2000 (“Kupreškić Trial Judgement”), para. 566.  This approach was criticized by the ICTY Stakić Trial 
Chamber:  “The Trial Chamber recalls the report of the Secretary-General according to which ‘the application of 
the principle nullum crimen sine lege requires that the international tribunal should apply rules of international 
humanitarian law which are beyond doubt part of customary law.’ Accordingly, this Trial Chamber hesitates to 
use such human rights instruments automatically as a basis for a norm of criminal law, such as the one set out in 
Article 5(i) of the Statute...  A norm of criminal law must always provide a Trial Chamber with an appropriate 
yardstick to gauge alleged criminal conduct for the purposes of Article 5(i) so that individuals will know what is 
permissible behaviour and what is not.” Stakić Trial Judgement, para. 721 (emphasis added). See also 
Blagojević Trial Judgement, para. 625.  
178 Final Submission, para. 1266.  See also Duch Trial Judgement, para. 370. 
179 See Stakić Trial Judgement, para. 721. 
180 Final Submission, para. 1266. 
181 See discussion in Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, IENG Sary’s Response to the Co-
Lawyers of Civil Parties’ Investigative Request Concerning the Crime of Enforced Disappearance & Request 
for Extension of Page Limitation, 6 August 2009, D180/4, ERN: 00373977-00373994, paras. 21-27, for an 
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explanation of why sources which post-date the period at issue cannot be relied upon as evidence of customary 
international law. 
182 G.A. Res. 47/133, U.N. G.A.O.R 47th Sess., Agenda item 97(b), U.N. Doc A/RES/47/133 (1993).  Despite 
the fact that the UN General Assembly Declaration was adopted in December 1992, very few States even today 
have taken specific action to comply with its standards. 
183 The Convention has been ratified by 14 out of 34 OAS member States, hardly evidence of the consistent 
State practice required to establish customary international law.  A list of States which have ratified the 
Convention is available at http://www.oas.org/juridico/english/sigs/a-60.html. 
184 The only reference to enforced disappearance was an obiter dictum in the Kupreškić Trial Judgement, para. 
566, stating that enforced disappearance could be considered as “other inhumane acts,” relying upon the UN 
General Assembly Declaration of 1992 and the Inter-American Convention of 1994. 
185 ICC Statute, Art. 7(1)(i). 
186 Final Submission, para. 1267. 
187 See Prosecutor v. Brima et al., SCSL-2004-16-A, Judgement, 22 February 2008, paras. 175-202; Prosecutor 
v. Sesay et al., SCSL-04-15-T, Judgement, 2 March 2009, para. 164. See also Neha Jain, Forced Marriage as a 
Crime against Humanity: Problems of Definition and Prosecution, 6(5) J. INT’L CRIM. JUST. 1013, 1014 (2008); 
Michael Scharf & Suzanne Mattler, Forced Marriage: Exploring the Viability of The Special Court for Sierra 
Leone’s New Crimes Against Humanity, Case Research Paper Series in Legal Studies, Working Paper 05-35, 
October 2005, at 2; Amy Palmer, An Evolutionary Analysis of Gender-Based War Crimes and the Continued 
Tolerance of “Forced Marriage”, 7 NW. U. J. INT’L HUM. RTS. 128, 137 (2009).  
188 SCSL Statute, Art. 1.  
189 See, e.g., ELC Research Unit, Are Forced or Arranged Marriages a Violation of Human Rights or a 
Valuable Cultural Practice which Promotes Social Cohesion?. See also M.M. Mehndiratta, B. Paul & P. 
Mehndiratta, Arranged Marriage, Consanguinity and Epilepsy, NEUROLOGY ASIA 12, 15-17 (2007); Binaya 
Kumar Bastia, Socio-Cultural Aspects of Sexual Practices and Sexual Offences – An Indian Scenario, 13 J. 
CLIN. FORENSIC MED. 208, 210 (2006); Michelle Vachon, Book Examines ‘Ritualcide’ During KR Regime, 
CAMBODIA DAILY, 29 April 2010, at 1, 2, 4:  “Arranged marriages are still the traditional means of matrimony 
in Cambodia, and people interviewed… did not use the word ‘forced’ to describe their marriage during the 
[Khmer Rouge] regime.” 
190 Final Submission, para. 1265. 
191 See CASSESE, INTERNATIONAL CRIMINAL LAW, 113.  See also WILLIAM SCHABAS, AN INTRODUCTION TO THE 

INTERNATIONAL CRIMINAL COURT 47 (2nd ed. Cambridge 2006).  Note that the inclusion of forced pregnancy in 
the ICC Statute was so controversial that “at times it threatened to dominate and even undermine the conference 
proceedings.”  Kelly D. Askin, Crimes Within the Jurisdiction of the International Criminal Court, 10(1) CRIM. 
L. F. 33, 45 (1999) (“Askin, Crimes Within the Jurisdiction of the International Criminal Court”). 
192 Final Submission, para. 1266. 
193 The inclusion of “gender” crimes as crimes against humanity in the ICC Statute has been attributed to the 
work of the Women’s Caucus for Gender Justice in the International Criminal Court. See Askin, Crimes Within 
the Jurisdiction of the International Criminal Court, p.45.  The Women’s Caucus was created in February 1997 
(i.e. nearly two decades after the crimes with which Mr. IENG Sary is charged were allegedly committed).   See 
Cleo Wilder, Gender Justice and the ICC: Turning a Miracle into Reality, 14 April 2010 available at 
http://www.opendemocracy.net/cleo-wilder/gender-justice-and-icc-turning-miracle-into-reality. 
194 See Final Submission, para. 1266, citing Kvočka Trial Judgement, para. 208 and Prosecutor v. Muvunyi, 
ICTR-2000-55A-T, Judgement and Sentence, 12 September 2006, para. 528 (later subject to retrial). 
195 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, IENG Sary’s Motion against the Application of Grave 
Breaches at the ECCC, 7 May 2010, D379, ERN: 00511576-00511589 (“Motion against Application of Grave 
Breaches”). 
196 1956 Penal Code, Art. 109 states in pertinent part: “A person who committed a felony more than 10 years 
ago .... that person will not be punished ...” (unofficial translation). 
197 1956 Penal Code, Art. 21 states in pertinent part: “There are three types of felonies: 1. Capital punishment; 2. 
Life imprisonment with severe forced labor; 3. Limited term of imprisonment with server forced labor … 
Capital punishment is the third degree felony ... Life imprisonment with sever forced labor is second degree 
felony ... Limited term of imprisonment with server forced labor is first degree felony.” Art. 32 states in 
pertinent part: “Life imprisonment with sever forced labor is only applied to the person whose term of 
punishment is life imprisonment.”  Art. 33 states in pertinent part: “Limited term of imprisonment with server 
forced labor is imposed for a period at least 5 year and up to 20 years … for first degree felony.” (unofficial 
translation). 
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198 Establishment Law, Art. 39 states in pertinent part: “Those who have committed any crime as provided in 
Articles 3 new, 4, 5, 6 [grave breaches], 7 and 8 shall be sentenced to a prison term from five years to life 
imprisonment.” 
199 See Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, IENG Sary’s Motion Against the Application of 
Crimes Listed in Article 3 new of the Establishment Law (National Crimes) at the ECCC, 10 June 2010, D382, 
ERN: 00532798-00532812 (“Motion against Application of Art 3 new National Crimes”). 
200 Final Submission, p. 404. 
201 Duch Trial Judgement, para. 400. 
202 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of Non-International Armed Conflicts (“Additional Protocol II”), 8 June 1977, does not contain any grave 
breach crime as it is solely applicable in a non-international armed conflict.  See also Alternative Grave 
Breaches Motion. 
203 See signatories and ratifying States of Additional Protocol I available at: 
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=470&ps=P. 
204 Agreement, Art. 1 states: “The purpose of the present Agreement is to regulate the cooperation between the 
United Nations and the Royal Government of Cambodia in bringing to trial senior leaders of Democratic 
Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, 
international humanitarian law and custom, and international conventions recognized by Cambodia, that were 
committed during the period from 17 April 1975 to 6 January 1979” (emphasis added). 
205 Establishment Law, Art. 1 states: “The purpose of this law is to bring to trial senior leaders of Democratic 
Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, 
international humanitarian law and custom, and international conventions recognized by Cambodia, that were 
committed during the period from 17 April 1975 to 6 January 1979” (emphasis added). 
206 “Customary law begins as a customary practice and then ripens into a binding rule when those who follow 
the rule begin to regard the practice as binding on them.” George P. Fletcher & Jens David Ohlin, Reclaiming 
Fundamental Principles of Criminal Law in the Darfur Case, 3 J. INT’L CRIM. JUST. 556 (2005).  It must be 
noted that “[i]t is notoriously difficult to establish sufficient consensus to validate a rule as customary 
international law.” Id. 
207 See ICRC list of States Parties, available at:  
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=470&ps=P. 
208 A review of the dates of accession or ratification shows that most States ratified Additional Protocol I 
between 1985-95.  Between 1985-90, there were 45 new ratifications/accessions and between 1990-95, there 
were 44 new ratifications/accessions. See ICRC list of States Parties, available at: 
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=470&ps=P. 
209 Id. 
210 Id. 
211 Article 2 of the ICTY Statute states in part: “The International Tribunal shall have the power to prosecute 
persons committing or ordering to be committed grave breaches of the Geneva Conventions of 12 August 
1949….” 
212 Prosecutor v. Tadić, IT-94-1-T, Judgement, 7 May 1997 (“Tadić Trial Judgement”), para. 577. 
213 Dieter Fleck, Shortcomings of the Grave Breaches Regime, 7(4) J. INT’L CRIM. JUST. 833, 840 (2009). 
214 The term “specific offences” was used by the OCP instead of “underlying acts.” 
215 Final Submission, para. 1269, citing Preparatory Commission for the International Criminal Court, 
PNCICC/200/L.1/Rev.1/Add.2, (2000) Annex III and KNUT DÖRMANN, ELEMENTS OF WAR CRIMES UNDER THE 

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: SOURCES AND COMMENTARY 17 (Cambridge 
University Press, 2002) (“DÖRMANN”). 
216 Final Submission, para. 1270. 
217 Id., para. 1271, citing Tadić Jurisdiction Appeals Decision, para. 70. See also Duch Trial Judgement, para. 
415. 
218 Geneva Conventions, Common Art. 2. 
219 Commentary to Geneva Convention IV, Art. 2 states in pertinent part: “It remains to ascertain what is meant 
by ‘armed conflict.’” 
220 DIETER FLECK, THE HANDBOOK OF INTERNATIONAL HUMANITARIAN LAW 48 (2ND ed. Oxford University 
Press). 
221 Id. 
222 Final Submission, para. 1271, citing Tadić Jurisdiction Appeals Decision, para. 70.  See also Duch Trial 
Judgement, para. 412. 
223 Final Submission, para. 1271. 
224 Geneva Conventions, Common Art. 2. 
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225 Final Submission, citing Prosecutor v. Tadić, IT-94-1-A, Judgement, 15 July 1999 (“Tadić Appeal 
Judgement”), 15 July 2009, para. 84. 
226 Tadić Appeal Judgement, paras. 137, 145; Prosecutor v. Naletilić & Martinović, IT-98-34-T, Judgement 
(“Naletilić Trial Judgement”), 31 March 2003, para. 181. 
227 Tadić Appeal Judgement, para. 137. See also Prosecutor v. Aleksovski, IT-95-14/1-A, Judgement, 24 March 
2000, para. 134; Prosecutor v. Delalić et al., IT-96-21-A, Judgement, 20 February 2001 (“Čelebići Appeal 
Judgement”), para. 26; Prosecutor v. Kordić & Čerkez, IT-95-14/2-T, Judgement (“Kordić Trial Judgement”), 
26 February 2001, paras. 114-15. 
228 Final Submission, paras. 1270, 1272, citing Tadić Appeal Judgement, para. 84. See also Duch Trial 
Judgement, para. 416. 
229 Tadić Trial Judgement, para. 572; Čelebići Trial Judgement, para. 193. 
230 Kunarac Appeal Judgement, para. 58 (emphasis added). 
231 Id. 
232 Final Submission, para. 1272, citing Vasiljević Trial Judgement, para. 25. See also Duch Trial Judgement, 
para. 416. 
233 Final Submission, para. 1273, citing Geneva Convention IV, Art. 4(1). See also Duch Trial Judgement, para. 
418. 
234 Geneva Convention IV, Art. 4(1). 
235 Commentary to Geneva Convention IV, Art. 4(1) available at: http://www.icrc.org/ihl.nsf/COM/380-
600007?OpenDocument.  
236 Final Submission, para. 1273, citing Kordić Appeal Judgement, paras. 322-23, 328-30. 
237 Id. 
238 Prosecutor v. Aleksovski, IT-95-14/1-T, Judgement (“Aleksovski Trial Judgement”), 25 June 1999, para. 46. 
239 Tadić Appeal Judgement, para. 166. 
240 Id. 
241 Id. (Emphasis added). 
242 Final Submission, para. 1275, citing Geneva Convention III, Art. 4.  See also Geneva Convention III, Art. 5. 
243 Final Submission, para. 1276, citing Kordić Appeal Judgement, para. 311. See also Duch Trial Judgement, 
paras. 420, 422. 
244 Final Submission, para. 1276.  See also Duch Trial Judgement, para. 422. 
245 DÖRMANN, 29. 
246 See supra paras. 79 to 80. 
247 Final Submission, para. 1276. 
248 Id., para. 1227, citing Čelebići Appeals Judgement, para. 422. See also Geneva Convention IV, Art. 147; 
Commentary to Geneva Convention IV, Art. 147. 
249 Final Submission, para. 1227. 
250 Duch Trial Judgement, para. 333. 
251 Commentary to Geneva Convention IV, Art. 147, which states in pertinent part: “…there must have been an 
intention to cause death by it.” (emphasis added).  
252 Final Submission, para. 1278, citing Brđanin Trial Judgement, para. 482. 
253 See supra paras. 67 to 68. 
254 Further, Article 6 of the 1956 Penal Code provides that “No crime can be punished by the application of 
penalties which were not pronounced by the law before it was committed.” (Unofficial translation). 
255 Final Submission, para. 1258, citing Limaj Trial Judgement, para. 235; Kunarac Appeal Judgement, para. 
142; Kunarac Trial Judgement, para. 497; Brđanin Trial Judgement, para. 481; Krnojelac Trial Judgement, para. 
179. 
256 Duch Trial Judgement, para. 439. 
257 Ken Roberts, The Contribution of the ICTY to the Grave Breaches Regime, 7(4) J. INT’L CRIM. JUST 743, 756 

(2009). See also Brđanin Trial Judgement, para. 481. 
258 Commentary to Geneva Convention IV, Art. 147 available at: http://www.icrc.org/ihl.nsf/COM/380-
600169?OpenDocument.  
259 Final Submission, para. 1258. 
260 Duch Trial Judgement, para. 357. 
261 Geneva Conventions, Common Art. 2. 
262 CAT, Art. 1 states that torture can only be “inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an official capacity.”   
263 Final Submission, para. 1258. See also Duch Trial Judgement, para. 358. 
264 Final Submission, para, 1279. See also Duch Trial Judgement, para. 440. 
265 Final Submission, citing Čelebići Appeals Judgement, para. 426. See also Duch Trial Judgement, para. 440. 
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266 Final Submission, para. 1279, citing Čelebići Trial Judgement, para. 544. 
267 Final Submission, para. 1279, citing Čelebići Trial Judgement, para. 542. 
268 Čelebići Trial Judgement, para. 543; Blaškić Trial Judgement, paras. 154-155; Kordić Trial Judgement, para. 
256. 
269 DÖRMANN 62.  
270 Id., at 63. 
271 Final Submission, para, 1279, citing Čelebići Trial Judgement, para. 543. 
272 Commentary to Convention IV, Art. 147. 
273 Id.; Commentary to Convention II, Art. 51; Commentary to Convention III, Art. 130. 
274 Commentary to Convention IV, Art. 147. 
275 Final Submission, para. 1279, citing Kordić Trial Judgement, para. 256. 
276 Final Submission, para, 1280, citing Čelebići Appeals Judgement, para. 424.  See also Duch Trial Judgement, 
para. 453. 
277 Final Submission, para. 1280, citing Naletilić Trial Judgement, paras. 340-42. See also Duch Trial 
Judgement, para. 453. 
278 Final Submission, para. 1280, citing Kordić Trial Judgement, paras. 244-45.  See also Duch Trial Judgement, 
para. 453. 
279 Final Submission, para. 1280, citing Čelebići Trial Judgement, para. 511; Blaškić Trial Judgement, para. 156. 
280 Final Submission, para. 1281, citing Geneva Convention III, Art. 84(2). See also Duch Trial Judgement, para. 
459. 
281 Final Submission, para. 1281, citing Geneva Convention III, Art. 104; Geneva Convention IV, Art. 71(2). 
See also Duch Trial Judgement, para. 459. 
282 Final Submission, para. 1281, citing Geneva Convention III, Art. 87; Geneva Convention IV, Art. 33. See 
also Duch Trial Judgement, para. 459. 
283 Final Submission, para. 1281, citing Geneva Convention III, Art. 99(1); Geneva Convention IV, Art. 67. See 
also Duch Trial Judgement, para. 459. 
284 Final Submission, para. 1281, citing Geneva Convention III, Art. 86; Geneva Convention IV, Art. 117(3). 
See also Duch Trial Judgement, para. 459. 
285 Final Submission, para. 1281, citing Geneva Convention III, Art. 106; Geneva Convention IV, Art. 73. See 
also Duch Trial Judgement, para. 459. 
286 Final Submission, para. 1281, citing Geneva Convention III, Art. 3; Geneva Convention IV, Art. 3. See also 
Duch Trial Judgement, para. 459. 
287 See supra paras. 71 to 75. 
288 Final Submission, para. 1283, citing Krstić Trial Judgement, para. 521. 
289 Geneva Convention IV, Art. 45. 
290 Id., Art. 49. 
291 The Oxford English Dictionary defines residence as: “The circumstance or fact of having one's permanent or 
usual dwelling place or home in or at a certain place; the fact of residing or being resident.” OXFORD ENGLISH 

DICTIONARY (Draft Revision. June 2010), available at: 
http://dictionary.oed.com/cgi/entry/50203967?query_type=word&queryword=residence&first=1&max_to_show
=10&sort_type=alpha&result_place=1&search_id=fNHA-TGKOvd-1068&hilite=50203967. 
292 Final Submission, para. 1284, citing Blaškić Trial Judgement, para. 234; Krnojelac Trial Judgement, para. 
474; Krstić Trial Judgement, para. 521; Simić Trial Judgement, para. 122. 
293 Final Submission, para. 1283, citing Simić Trial Judgement, para. 125; Naletilić Trial Judgement, para. 519. 
294 Id. 
295 Final Submission, para. 1283, citing Simić Trial Judgement, para. 125. See also Geneva Convention IV, Art. 
49. 
296 Final Submission, para. 1283, citing Naletilić Trial Judgement, para. 518. See also Geneva Convention IV, 
Art. 49. 
297 Final Submission, para. 1284, citing Naletilić Trial Judgement, para. 521. 
298 Final Submission, para. 1284. 
299 Id., para. 1283. 
300 Final Submission, para. 1283, citing Naletilić Trial Judgement, para. 670; Krstić Trial Judgement, para. 521.  
See also Geneva Convention IV, Art. 45. 
301 Final Submission, para. 1286, citing Čelebići Appeals Judgement, para. 322. See also Geneva Convention 
IV, Art. 42; Duch Trial Judgement, para. 465. 
302 Final Submission, para. 1286, citing Čelebići Appeals Judgement, para. 322. See also Geneva Convention 
IV, Art. 43; Duch Trial Judgement, para. 465. 
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303 Geneva Convention IV, Art. 42 provides in part that the confinement of a civilian is unlawful when the 
civilian is “detained without reasonable grounds for believing that the security of the Detaining Power makes it 
absolutely necessary.” 
304 Final Submission, para. 1287, citing Kordić Trial Judgement, paras. 279-85. 
305 Final Submission, para. 1285, citing Naletilić Trial Judgement, para. 642. 
306 Final Submission, para. 1287, citing Čelebići Appeals Judgement, para. 327. 
307 Final Submission, paras. 1288-93.  
308 Id., para. 1645(4). 
309 Motion against Application of Art 3 new National Crimes. 
310 Id., paras. 25-28. 
311 Id., paras. 29-42. 
312 No affirmative decision was made, due to a split in opinion and the Cambodian judges furthermore explicitly 
noted that “this decision relates only to the facts and Accused before them.” Case of Kaing Guek Eav alias 
“Duch”, 001/18-07-2007-ECCC/TC, Decision on the Defence Preliminary Objection Concerning the Statute of 
Limitations of Domestic Crimes (“Duch National Crimes Decision”), 26 July 2010, E187, para. 26.  
313 See Motion against Application of Art 3 new National Crimes. 
314 Final Submission, paras. 1288-93. 
315 Id., para. 1294, citing Establishment Law, Art. 2; Agreement, Art. 1. 
316 See Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, IENG Sary’s Motion Against the Application of 
Command Responsibility at the ECCC, 15 February 2010, D345/2, ERN: 00475513-00475527 (“Motion against 
Application of CR; Motion Against the Application of CAH; Motion against Application of Grave Breaches; 
Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Ieng Sary’s Motion Against the Application at the ECCC of 
the Mode of Liability Known as Joint Criminal Enterprise, 28 July 2008, D97, ERN: 00208225-00208240 
(“Motion against JCE”); Motion against Application of Art 3 new National Crimes. 
317 Emphasis added. 
318 The Trial Chamber erred on this point by holding that only one of the criteria needs to be met.  See Duch 
Trial Judgement, para. 17. 
319 Final Submission, paras. 1295-96. 
320 Sean Morrison, Extraordinary Language in the Courts of Cambodia: Interpreting the Limiting Language and 
Personal Jurisdiction of the Cambodian Tribunal, 37 CAP. U. L. REV. 583, 603 (2009). 
321 See Final Submission, fns. 5945-6104. 
322 Note that the very title of the Agreement between the Kingdom of Cambodia and the United Nations for the 
establishment of the ECCC is: Agreement between the United Nations and the Royal Government of Cambodia 
Concerning the Prosecution under Cambodian Law of Crimes Committed during the period of Democratic 
Kampuchea (emphasis added). For further discussion of the status of the ECCC as a domestic Cambodian court, 
see Case of IENG Sary, IENG Sary’s Appeal against the OCIJ’s Order on the Application at the ECCC of the 
Form of Liability Known as Joint Criminal Enterprise, 22 January 2010, D97/14/5, ERN: 00429213-00429253. 
323 “The forms of responsibility mentioned in Article 29 (new) of the ECCC Law were also known under the 
1956 Penal Code at the relevant time, except for planning and superior responsibility.” Duch Trial Judgement, 
para. 474. 
324 Final Submission, para. 1298. 
325 Gacumbitsi Appeal Judgement, para. 60. 
326 Id., Partially Dissenting Opinion of Judge Güney, para. 3. 
327 Id., para. 6. 
328 The Seromba Appeals Chamber also cited Ndindabahizi Appeal Judgement, para. 123 as authority, but this 
paragraph does not deal with genocide and appears to be cited in error. 
329 Prosecutor v. Seromba, ICTR-2001-66-A, Judgement, 12 March 2008, para. 161. 
330 Prosecutor v. Seromba, ICTR-2001-66-A, Judgement, 12 March 2008, Dissenting Opinion of Judge Liu, 
para. 6. 
331 For further analyisis of Gacumbitsi and Seromba, see Alternative Genocide Motion, Annex. 
332 See PTC JCE Decision. 
333 See e.g., Motion against JCE. 
334 Final Submission, para. 1300. 
335 PTC JCE Decision.  
336 Final Submission, para. 1309. 
337 Id., para. 1310. 
338 Duch Trial Judgement, para. 513. 
339 Final Submission, para. 1303. Note that two of the 3 cases cited by the OCP for this proposition do not 
actually provide support.  Only the citation to the Kvočka Appeal Judgement supports the proposition.  To be 
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clear, however, the Appeals Chamber more fully states, “The Appeals Chamber notes that, in general, there is 
no specific legal requirement that the Accused make a substantial contribution to the joint criminal enterprise. 
However, there may be specific cases which require, as an exception to the general rule, a substantial 
contribution of the accused to determine whether he participated in the joint criminal enterprise. In practice, the 
significance of the accused’s contribution will be relevant to demonstrating that the accused shared the intent to 
pursue the common purpose.” Kvočka Appeal Judgement, para. 97. 
340 Prosecutor v. Brđanin, IT-99-36-A, Judgement, 3 April 2007, para. 430 (emphasis added). 
341 “The contribution of the accused need not be necessary or substantial, but it should at least be a significant 
contribution to the crimes for which he or she is found responsible.” Duch Trial Judgement, para. 508. 
342 Final Submission, para. 1307. 
343 Prosecutor v. Babić, IT-03-72-S, Sentencing Judgement, 29 June 2004, para. 36. 
344 Final Submission, para. 1311 (emphasis added). 
345 Id., fn. 5995. 
346 The other citations provided by the OCP do not support this proposition.  Nsengimana states, “‘Planning’ 
requires that one or more persons design the criminal conduct constituting a statutory crime that is later 
perpetrated. It is sufficient to demonstrate that the planning was a factor substantially contributing to such 
criminal conduct. The mens rea entails the intent to plan the commission of a crime or, at a minimum, the 
awareness of the substantial likelihood that a crime will be committed in the execution of the acts or omissions 
planned.” Prosecutor v. Nsengimana, ICTR-01-64-T, Judgement, 17 November 2009, para. 796. Sesay states, 
“The Appeals Chamber recalls that the actus reus of this mode of liability requires that the planning was a factor 
‘substantially contributing’ to the criminal conduct for which the accused is to be held responsible. The Trial 
Chamber correctly set out this legal requirement when pronouncing on the legal elements of planning. However, 
when applying the legal test for planning to the facts now at issue, it found Sesay liable for planning on the basis 
that his conduct was a ‘significant’ contributory factor to the perpetration of enslavement.” Prosecutor v. Sesay 
et al., SCSL-04-15-A, Judgment, 26 October 2009, para. 687. Setako states, “‘Planning’ requires that one or 
more persons design the criminal conduct constituting a statutory crime that is later perpetrated. It is sufficient 
to demonstrate that the planning was a factor substantially contributing to such criminal conduct. The mens rea 
entails the intent to plan the commission of a crime or, at a minimum, the awareness of the substantial likelihood 
that a crime will be committed in the execution of the acts or omissions planned.” Prosecutor v. Setako, ICTR-
04-81-T, Judgement and Sentence, 25 February 2010, para. 446. 
347 The cited portion of Aleksovski states, “The accused must have participated in the commission of the offence 
and “all acts of assistance by words or acts that lend encouragement or support” constitute sufficient 
participation to entail responsibility according to Article 7(1) whenever the participation had an “substantial 
effect” on the commission of the crime. It is unnecessary to prove that a cause-effect relationship existed 
between participation and the commission of the crime. The act of participation need merely have significantly 
facilitated the perpetration of the crime. The accused must also have participated in the illegal act in full 
knowledge of what he was doing. This intent was defined by Trial Chamber II as “awareness of the act of 
participation coupled with a conscious decision to participate”. If both elements are proved, the accused will be 
held responsible for all the natural consequences of the unlawful act.” Aleksovski Trial Judgement, para. 61. 
348 Duch Trial Judgement, paras. 518-19. 
349 Final Submission, para. 1317. 
350 Id., fn. 6018, citing Prosecutor v. Musema, ICTR-96-13-T, Judgement and Sentence, 27 January 2000 
(“Musema Trial Judgement”), paras. 865, 894. 
351 Musema Trial Judgement, para. 894: “The Chamber finds that it has also been established that Musema was 
the superior of said employees and that he held not only de jure power over them, but also de facto power. 
Considering that Musema was personally present at the attack sites, the Chamber is of the opinion that he knew 
or, at least, had reason to know that his subordinates were about to commit such acts or had done so. The 
Chamber notes that the Accused nevertheless failed to take the necessary and reasonable measures to prevent 
the commission of said acts by his subordinates, but rather abetted in the commission of those acts, by his 
presence and personal participation.” (Emphasis added). See also paras. 895, 897. 
352 Final Submission, para. 1323, citing Prosecutor v. Strugar, IT-01-42-T, Trial Judgement, 13 January 2005, 
para. 332. 
353 Duch Trial Judgement, para. 527. 
354 Id., para. 528 (emphasis added). 
355 Stakić Trial Judgement, para. 445. 
356 Prosecutor v. Galić, IT-98-29-A, Judgement, 30 November 2006, para. 176. 
357 Final Submission, para. 1328. 
358 Prosecutor v. Furundžija IT-95-17/1T, Judgement 10 December 1998, para. 232. 
359 Prosecutor v. Muvunyi, ICTR-00-55-A, Judgement, 29 August 2008, para. 80. 
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360 Final Submission, para. 1329, citing Blagojević Trial Judgement, para. 784. 
361 Duch Trial Judgement, para. 534. 
362 See Motion against Application of CR. 
363 The Defence maintains its previously stated opinion that the ECCC may not directly apply customary 
international law.  For an explanation of the reasons why the ECCC may not apply customary international law, 
see e.g., Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ (PTC 35), IENG Sary’s Appeal Against the OCIJ’s 
Order on the Application at the ECCC of the Form of Liability Known as Joint Criminal Enterprise, 22 January 
2010, D97/14/5, ERN: 00429213-00429253 (“JCE Appeal”), paras. 25-35; Motion against Applicability of 
Genocide, paras. 17-20, 25-30. 
364 Final Submission, para. 1338. 
365 See Motion against Application of CR. 
366 Final Submission, para. 1338. 
367 See, e.g., Trial of Friedrich Flick et al., Vol. VI, Trials of War Criminals before the Nürnberg Military 
Tribunals under Control Council Law No. 10, (U.S. Govt. Printing Office: Washington 1950); Government 
Commissioner of the General Tribunal of the Military Government for the French Zone of Occupation in 
Germany v. Herman Roechling and Others, Indictment and Judgement of the General Tribunal of the Military 
Government of the French Zone of Occupation in Germany, Vol. XIV, TWC, Appendix B, 1061, available at 
http://www.loc.gov/rr/frd/Military_Law/pdf/NT_war-criminals_Vol-XIV.pdf. 
368 Jenny S. Martinez, Understanding Mens Rea in Command Responsibility: From Yamashita to Blaškić and 
Beyond, 53 J. INT’L CRIM. JUST. 638, 661 (2007). 
369 CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW 318 (Transnational Publishers, 
2003).  See also p. 320. “[N]on-military perpetrators would be judged in accordance with national norms and 
standards of civilian criminal laws, and that, of course, does not provide a uniform international legal basis of 
accountability.  To try to develop international civilian norms and standards on the basis of general principles 
would almost be impossible because of the diversity in norms of responsibility and imputability in the world’s 
major criminal justice systems, as discussed above.” 
370 The Defence has previously explained that Additional Protocol I did not constitute customary international 
law in 1975-79.  See, e.g., Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ (PTC 60), IENG Sary’s Appeal 
Against the OCIJ’s Order on IENG Sary’s Motion Against the Application of Command Responsibility at the 
ECCC, 13 April 2010, D345/5/1, ERN: 00491231-00491261. The reference to Additional Protocol I is apt, 
however, because of the OCP’s assertion that it codified customary international law.  See Case of IENG Sary, 
002/19-09-2007-ECCC/OCIJ (PTC 60), Co-Prosecutors’ Response to IENG Sary’s Appeal on Command 
Responsibility, 4 May 2010, D345/5/2, ERN: 00508582-00508608, para. 44. 
371 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims 
of International Armed Conflicts (“Additional Protocol I”), Art. 87(1). 
372 Id., Art. 87(2). 
373 Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 780 (1992) 
UN. Doc. S/1994/647, 27 May 1994, p. 16. 
374 Final Submission, para. 1338. 
375 Čelebići Trial Judgement, para. 340. “[T]here can be no doubt that the concept of the individual criminal 
responsibility of superiors for failure to act is today firmly placed within the corpus of international 
humanitarian law. Through the adoption of Additional Protocol I, the principle has now been codified and given 
a clear expression in international conventional law. Thus, article 87 of the Protocol gives expression to the duty 
of commanders to control the acts of their subordinates and to prevent or, where necessary, to repress violations 
of the Geneva Conventions or the Protocol.” 
376 See Christopher Greenwood, International Humanitarian Law and the Tadić Case, 7 EUR. J. INT’L L. 265, 
280 (1996), quoting the unpublished Preliminary Remarks of the ICRC on a Draft Statute for the ICTY, 25 
March 1993. 
377 Final Submission, fn. 6083. 
378 Prosecutor v. Hadžihasanović et al., IT-01-47-AR72, Decision on Interlocutory Appeal Challenging 
Jurisdiction in Relation to Command Responsibility, 16 July 2003 (“Hadžihasanović Decision on CR 
Challenge”), para. 31. 
379 Id., para. 29. 
380 Beth van Schaack, Crimen Sine Lege: Judicial Lawmaking at the Intersection of Law and Morals, 97 GEO. 
L.J. 119, 145 (2008). 
381 Christopher Greenwood, CMG, QC, Notes and Comments: Command Responsibility and the Hadžihasanović 
Decision, 2.2 J. INT’L CRIM. JUST. 598, 601 (2004).  Major Michael L. Smidt explains that “While Protocol I 
codifies command responsibility in international armed conflicts, Protocol II, which relates to non-international 
armed conflict, is completely silent on the issue. The drafters may have recognized the difficulty in determining 
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chains of command in irregular forces. There may have been a reluctance to even recognize the concept of 
command in insurgent forces because to do so arguably grants some legitimacy to the insurgents and represents 
a step toward some sort of status for such a group. In terms of the government forces, in an internal armed 
conflict, criminal culpability decisions may have been intended to be left to the state. The traditional reluctance 
of the international community to involve itself in internal armed conflict stems from the notion that 
international law flows from the ‘fundamental concept of sovereign equality.’ Unless collective security issues 
are involved, the United Nations, for example, is prohibited from intervening in matters that are essentially 
domestic.” Major Michael L. Smidt, Yamashita, Medina, and Beyond: Command Responsibility in 
Contemporary Military Operations, 164 MIL. L. REV. 155, 205 (2000). 
382 Hadžihasanović Decision on CR Challenge, para. 17. 
383 Final Submission, para. 1344. 
384 United States v Wilhelm List et al., Vol. VIII, Trials of War Criminals before the Nürnberg Military Tribunals 
under Control Council Law No. 10, p. 76. 
385 Trial of Franz Schonfeld et al., Law Reports of Trials of War Criminals, Selected and Prepared by the United 
Nations War Crimes Commission, Vol. XI, London: HMSO, 1948, p. 71. 
386 Čelebići Trial Judgement, para. 398. 
387 Blaškić Appeal Judgement, para. 76. 
388 See, e.g., Kordić Appeal Judgement, paras. 830-32; Prosecutor v. Halilović, IT-01-48-T, Judgement, 16 
November 2005, para. 78; Prosecutor v. Orić, IT-03-68-T, Judgement, 30 June 2006, para. 338; Brđanin Trial 
Judgement, para. 280. 
389 Emphasis added. 
390 Article 3 new states in relevant part:  

The Extraordinary Chambers shall have the power to bring to trial all Suspects who committed any of 
these crimes set forth in the 1956 Penal Code, and which were committed during the period from 17 
April 1975 to 6 January 1979:  
• Homicide (Article 501, 503, 504, 505, 506, 507 and 508)  
• Torture (Article 500)  
• Religious Persecution (Articles 209 and 210)… 

391 See Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Order on the Application at the ECCC of the Form of 
Liability Known as Joint Criminal Enterprise, 8 December 2009, D97/13, ERN: 00411047-00411056, paras. 22-
23. 
392 PTC JCE Decision, para. 102. 
393 As is liability via JCE III, for the same reasons. 
394 David L. Nersessian, Whoops, I Committed Genocide! The Anomaly of Constructive Liability for Serious 
International Crimes, 30 FLETCHER F. WORLD AFF. 81, 92-93 (2006).  Nersessian further explains that 
“Genocide via command responsibility is constructed from completely different conduct (not preventing or 
punishing genocide by others) and vastly lower personal fault (criminal negligence). Genocide can be attributed 
vicariously to commanders simply because the commander was grossly misinformed, misguided, or unaware. 
This makes little sense. Although gross negligence is blameworthy and certainly deserves criminal sanction, 
there is an unmistakable difference between intentional conduct and culpable inadvertence. Yet command 
responsibility stigmatizes direct perpetrators and negligent commanders equally and allows them to be 
convicted of the identical crime. Constructing liability in this manner is incongruous with genocide as a narrow 
offense predicated upon the specific intent to destroy a protected group.” Id., at 94. 
395 William A. Schabas, Canadian Implementing Legislation for the Rome Statute, 3 Y.B. INT’L HUMANITARIAN 

L. 337, 342 (2000). 
396 Duch Trial Judgement, para. 539. 
397 Judgement of the Revolutionary People’s Revolutionary Court, U.N. A/34/491, 19 August 1979, 
(“Revolutionary Judgement”), p. 4. 
398 Case of IENG Sary, 002/19-09-2007-ECCC-OCIJ, Provisional Detention Order, 14 November 2007, C22, 
ERN: 00153253-00153260 (“Provisional Detention Order”). 
399 Id., paras. 7-14. 
400 Id., para. 8. 
401 Id., para. 9. 
402 Id., para. 10. 
403 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC03), IENG Sary’s Submissions Pursuant to the 
Decision on Expedited Request of Co-Lawyers for a Reasonable Extension of Time to File Challenges to 
Jurisdictional Issues, 7 April 2008, C/22/I/26, ERN: 00177265-00177280 (“Submissions on ne bis in idem and 
Amnesty”). 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 64 OF 66 

                                                                                                                                                                     
404 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC03), Decision on Appeal against Provisional 
Detention Order of IENG Sary, 17 October 2008, C22/I/74, ERN: 00232976-00233004 “PTC Provisional 
Detention Decision”). 
405 Id., para. 52. 
406 Id., para. 51. 
407  Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Written Record of Interview of Charged Person, 16 
December 2009, D282, ERN: 00417104-00417108. 
408 Final Submission, para. 1645. 
409 Emphasis added. 
410 Article 13 of the Agreement provides that “the rights of the accused enshrined in Article 14 and 15 of the 
1966 International Covenant on Civil and Political Rights shall be respected throughout the trial process.”  
411 See e.g., ICCPR, Art. 14(7); ICC Statute, Art. 20(1); ICTY Statute, Art. 10(1); ICTR Statute, Art. 9(1); 
European Convention for the Protection of Human Rights and Fundamental Freedoms, Protocol 7, Art. 4(1), 
opened for signature Apr. 11, 1950, Europ. T.S. No. 005. 
412 ICCPR, Art. 14(7) (emphasis added). 
413 Cambodian Constitution, Art. 38. 
414 See e.g., ICC Statute, Art. 20(1): “Except as provided in this Statute, no person shall be tried before the Court 
with respect to conduct which formed the basis of crimes for which the person has been convicted or acquitted 
by the Court”; ICTY Statute, Art. 10(1): “No person shall be tried before a national court for acts constituting 
serious violations of international humanitarian law under the present Statute, for which he or she has already 
been tried by the International Tribunal”; ICTR Statute, Art. 9(1): “No person shall be tried before a national 
court for acts constituting serious violations of international humanitarian law under the present Statute, for 
which he or she has already been tried by the International Tribunal for Rwanda.” 
415 Provisional Detention Order, para. 8. 
416 Id. 
417 Revolutionary Judgement, p. 4.  
418 Provisional Detention Order, para. 8. 
419 Revolutionary Judgement, p. 4. 
420 Motion against Application of Art 3 new National Crimes, para. 32. Cf. The position of the Trial Chamber’s 
Cambodian judges in the same Decision, who found that “from 1979 until 1982, the judicial system of the 
People’s Republic of Kampuchea did not function at all…” Id., paras. 15-26. 
421 Provisional Detention Order, para. 9. 
422 Agreement, Art. 12(1), “The procedure shall be in accordance with Cambodian law. Where Cambodian law 
does not deal with a particular matter, or where there is uncertainty regarding the interpretation or application of 
a relevant rule of Cambodian law, or where there is a question regarding the consistency of such a rule with 
international standards, guidance may also be sought in procedural rules established at the international level.” 
See also, Göran Sluiter, Due Process and Criminal Procedure in the Cambodian Extraordinary Chambers, 4 J. 
INT’L CRIM. JUST. 314, 318-22 (2006). For an in depth discussion of the ECCC’s status as a domestic court 
which muct apply Cambodian law, see JCE Appeal. 
423 See Hong S. Wills, Cumulative Convictions and the Double Jeopardy Rule: Pursuing Justice at the ICTY and 
the ICTR, 17 EMORY INT’L L. REV. 341, 376 (2003) “the focus [of double jeopardy protection] is on the 
permissibility of subsequent prosecution for the same offense, rather than cumulative convictions in a single 
proceeding.” See also Anne Bowen Poulin, Double Jeopardy and Multiple Punishment: Cutting the Gordian 
Knot, 77 U. COLO. L. REV. 595 (2006), which discusses (in US case law) the problem of confusing the principle 
of double jeopardy with the issue of cumulative convictions.  
424 See Submissions on ne bis in idem and Amnesty, paras. 17-23, for further discussion of the issue of 
cumulative convictions.   
425 1994 Law, Arts. 1-2. 
426 Article 27 of the Cambodian Constitution provides that the “King shall have the right to grant partial or 
complete amnesty”, a right that has been repeatedly exercised on the King’s birthday, around Khmer New Year 
in April and on the King’s coronation day.  See, e.g., Cambodia's New King to Pardon 88 Prisoners Fri, ASIAN 

POL. NEWS, Nov. 1, 2004. Under Cambodian law, there is no limitation on the subject-matter of the crime that 
may be pardoned or amnestied by the King. See, e.g., the pardon granted to Prince Norodom Ranariddh for 
plotting to overthrow the Government. Cambodian King Grants Pardon for Deposed Prince, AGENCE FRANCE 

PRESSE, 22 Mar. 1998. 
427 Royal Decree, NS/RKT/0996/72, 14 Sept 1996. The term “amnesty” can be defined as “a pardon extended by 
the government to a group or class of persons, usu. for a political offense; the act of a sovereign power officially 
forgiving certain classes of persons who are subject to trial but have not yet been convicted.” BLACK’S LAW 

DICTIONARY 83 (7th ed.) 1999. The major purpose of granting amnesty is to create conditions for reconciliation 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 65 OF 66 

                                                                                                                                                                     
and an end to conflict.  Amnesties are often used as techniques for ending civil wars or enabling the transition 
from authoritarian to democratic governments. See Mahnoush Arsanjani, The International Criminal Court and 
National Amnesty Laws, 93 AM. SOC’Y INT’L L. PROC. 65 (1999). Their usefulness has been noted by many 
scholars. See, e.g., William A. Schabas, Amnesty, The Sierra Leone Truth and Reconciliation Commission and 
the Special Court for Sierra Leone, 11 U. C. DAVIS J. INT’L L. & POL’Y, 145, 165-68 (2004), who stated that 
“[p]eace and reconciliation are both legitimate values that should have their place in human rights law.  They 
need to be balanced against the importance of prosecution rather than simply discarded.” Schabas also noted that 
the UN Secretary-General’s statement to the Security Council that they should reject any amnesty for genocide, 
war crimes, or crimes against humanity was unfortunate, because amnesty can be very useful in promoting 
peace and that its significance in this respect is even reflected in Article 6(5) of Additional Protocol II to the 
Geneva Conventions. Additional Protocol II states that “[a]t the end of hostilities, the authorities in power shall 
endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict, or 
those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.”  
428 See Dominick Faulder, Bleeding the Khmer Rouge, ASIA WEEK, Oct. 25, 1996, “Hun Sen told Asiaweek that 
Ieng Sary’s departure would spark widespread defections and reduce the Khmer Rouge's numbers by as much as 
80%. But the unraveling seems to be occurring even faster than Hun Sen’s most optimistic estimate. Last week, 
eight divisions, totaling nearly 2,500 fighters by some counts, went over to the government side.”  
429 Provisional Detention Order, paras. 7-14. 
430 Id., para. 13. 
431 Submissions on ne bis in idem and Amnesty, paras. 27-35. 
432 PTC Provisional Detention Decision, para. 57. 
433 Id., para. 58. 
434 Id., para. 61. 
435 Id., para. 57. 
436 1994 Law, preamble (emphasis added). 
437 Id. 
438 Id., Art. 3. 
439 Preambles are generally taken into consideration when interpreting a law. See e.g., Prosecutor v. Lubanga 
Dyilo, ICC-01/04-01/06, Judgment on the Prosecutor’s Application for Extraordinary Review of Pre-Trial 
Chamber I’s 31 March 2006 Decision Denying Leave to Appeal, 13 July 2006, p. 13-14, “The rule governing 
the interpretation of a section of the law is its wording read in context and in light of its object and purpose. The 
context of a given legislative provision is defined by the particular sub-section of the law read as a whole in 
conjunction with the section of an enactment in its entirety. Its object may be gathered from the chapter of the 
law in which the particular section is included and its purposes from the wider aims of the law as may be 
gathered from its preamble.” (Emphasis added.) In France, upon whose legal system Cambodia’s is largely 
based, the method of statutory interpretation can be summarized as the following: 
 

1. When a text is clear, it should be applied and not interpreted, unless an absurd result would follow. 
2. When a text is ambiguous or obscure, courts look for the will of the legislature. For that, a judge first 
examines the text itself with care, and considers commentaries written about the text. This is not 
limited to the provision to be applied but includes the chapter or the entire law. Often a provision is 
obscure only if separated from its context. 
3. If this study is insufficient, courts often go to the travaux préparatoires to discover the legislature’s 
thinking. The Cour de cassation agrees with this process, but also states that the travaux préparatoires 
never bind the court. René David, who calls this process the historical method of interpretation, cites 
its frequent use by the courts. 
4. When a text does not directly provide the solution for a dispute, judges need at least to start from a 
text to situate the rule that they will design. French judicial decisions almost always invoke a text, and 
it is exceptional for a court not to refer to a legal text. However, sometimes courts invoke general 
principles of law. 
5. If the legislative history is confused, or the law is too old, the judge will look at other considerations 
and use what the scholarly writers call the teleological interpretation method.  This approach is mostly 
used by the highest courts, the Cour de cassation and the Conseil d’État, rather than the lower courts. 
 

Claire M. Germain, Approaches to Statutory Interpretation and Legislative History in France, 13 DUKE J. 
COMP. & INT’L L. 195, 201-02 (2003). For further reasons why the the validly granted RPA should bar Mr. 
IENG Sary’s current prosecution, see Submissions on ne bis in idem and Amnesty. 



002/19-09-2007-ECCC/OCIJ 
 

IENG SARY’S RESPONSE TO CO-PROSECUTORS’ RULE 66 FINAL SUBMISSION  
AND ADDITIONAL OBSERVATIONS  PAGE 66 OF 66 

                                                                                                                                                                     
440 Case of NUON Chea, 002/19-09-2007-ECCC-OCIJ (PTC 24), Decision on the Appeal from the Order on the 
Request to Seek Exculpatory Evidence in the Shared Materials Drive, 18 November 2009, D164/4/13, ERN: 
00402746-00402762, paras. 36-37. 
441 Rule 67(4). 
442 C. PR. PÉN. 289 (Dalloz, 2009), Art. 81(9) citing Cass. crim., 1er déc. 1960 : Bull. crim. 1960, n° 566 ; 
D. 1961, jurispr. p. 385, note M.R.M.P. ; Rev. sc. crim. 1960, p. 660, obs. J. Robert. 
443 See Cambodian Constitution, Art. 31. 
444 See Agreement, Art. 13(1). 
445 See Establishment Law, Art. 35 new. 
446 See ICCPR, Art. 14(1). 
447 See UDHR, Art. 11(1). 
448 Prosecutor v. Lubanga Dyilo, ICC-01/04-01/06 (OA4), Appeals Chamber, Judgment on the Appeal of Mr. 
Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant 
to article 19 (2) (a) of the Statute of 3 October 2006, 14 December 2006, para. 37. 
449 Id., para. 39. 


