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This Annex to the Motion on the Applicable Law on Genocide at the ECCC is submitted in 

order to assist the OCIJ, the Pre-Trial Chamber and Trial Chamber, should it ultimately be 

decided that the crime of genocide is applicable before the ECCC.
1
   

 

I. THE ORIGIN OF GENOCIDE AS A DISTINCT INTERNATIONAL CRIME 

 

1. Although acts of genocide have occurred since antiquity,2 the term “genocide” was 

first coined during World War II, in November 1943, by Raphael Lemkin in his work, 

Axis Rule in Occupied Europe: Laws of Occupation – Analysis of Government – 

Proposals for Redress.3  The term is a hybrid consisting of the Greek genos, meaning 

race or tribe, and the Latin suffix cide, meaning killing.  Lemkin stressed that the 

Nazis’ plan to permanently alter the population balance in occupied Europe in pursuit 

of their policy of Aryan race supremacy called for the creation of such a term and for 

the formulation of the legal concept of destruction of groups.4  He conceived of 

genocide as a term encompassing racial, national, and religious groups, whose 

cultural, political, social, or physical existence was imperilled, and considered that the 

concept of laws of humanity was closely linked to genocide.5  

2. Near the end of World War II, on 8 August 1945, the United States, France, the 

United Kingdom and the Union of Soviet Socialist Republics signed the London 

Agreement, in order to establish the International Military Tribunal (“IMT”) in 

Nuremberg for the “prosecution and punishment of the major war criminals of the 

European axis.”6  The trial held at the IMT is generally known as “the Trial of the 

Major War Criminals.”  Several subsequent trials were held by other military 

                                                 
1 By submitting this Annex, the Defence is not conceding that the crime of genocide is applicable before the 
ECCC, or that Mr. IENG Sary in particular may be charged with genocide. See Case of IENG Sary, 002/19-09-
2007-ECCC/OCIJ, IENG Sary’s Motion against the Applicability of the Crime of Genocide at the ECCC, 30 
October 2009, D240, ERN: 00401925-00401940; Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC03), 
IENG Sary’s Submissions Pursuant to the Decision on Expedited Request of Co-Lawyers for a Reasonable 

Extension of Time to File Challenges to Jurisdictional Issues, 7 April 2008, C/22/I/26, ERN: 00177265-
00177280. 
2 FRANK CHALK & KURT JONASSOHN, THE HISTORY AND SOCIOLOGY OF GENOCIDE: ANALYSES AND CASE 

STUDIES 58 (Yale University Press 1990). 
3 Prevent Genocide International, Introduction to an online excerpt of Rafael Lemkin, Axis Rule in Occupied 

Europe: Laws of Occupation - Analysis of Government - Proposals for Redress, available at 

http://www.preventgenocide.org/lemkin/AxisRule1944-1.htm. 
4 Raphael Lemkin, Genocide as a Crime Under International Law, 41 AM. J. INT’L L. 145, 147 (1947). 
5 Mathew Lippman, The Convention on the Prevention and Punishment of the Crime of Genocide: Fifty Years 

Later, 15 ARIZ. J. INT’L & COMP. L. 415, 424 (1998). 
6 United Nations, Agreement for the Prosecution and Punishment of the Major War Criminals of the European 
Axis (“London Agreement”), 8 August 1945, 82 U.N.T.C. 280, available at 
http://www.unhcr.org/refworld/docid/47fdfb34d. 



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 3 of 61                                            

tribunals established by the Allied Powers.  Article 6 of the Charter of the IMT 

(attached to the London Agreement) lists the crimes over which the IMT had 

jurisdiction.7  The Charter did not specifically provide for genocide as a distinct 

crime.  It did not actually use the term “genocide” at all.8 

3. The IMT Indictment, however, did mention genocide, but not as a distinct crime.  In 

Count III (War Crimes), discussing the “murder and ill-treatment of civilian 

populations of or in occupied territory and on the high seas,” the Indictment states: 

“They conducted deliberate and systematic genocide, viz., the extermination of racial 

and national groups, against the civilian populations of certain occupied territories in 

order to destroy particular races and classes of people and national, racial, or religious 

groups, particularly Jews, Poles, and Gypsies and others.”9  None of the other Counts 

specifically mention genocide, although Count IV, which deals with Crimes against 

Humanity, charges that the defendants committed persecution on political, racial, and 

religious grounds.  The Judgment did not mention genocide.10 

4. Following the Trial of the Major War Criminals at the IMT, Control Council Law No. 

10 was enacted for use at the other military tribunals which tried several subsequent 

cases.11  This law was based on the IMT Charter, and, like the Charter, did not 

specifically list genocide as a distinct crime or use the term “genocide.”12  Despite 

                                                 
7 Article 6(a)-(c) states that the IMT had jurisdiction over the following crimes: 

(a) Crimes against peace: namely, planning, preparation, initiation or waging of a war of 
aggression, or a war in violation of international treaties, agreements or assurances, or 
participation in a common plan or conspiracy for the accomplishment of any of the foregoing; 
(b) War crimes: namely, violations of the laws or customs of war. Such violations shall include, 
but not be limited to, murder, ill-treatment or deportation to slave labour or for any other purpose 
of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private property, wanton destruction 
of cities, towns or villages, or devastation not justified by military necessity; 
 (c) Crimes against humanity: namely, murder, extermination, enslavement, deportation, and other 
inhumane acts committed against any civilian population, before or during the war, or 
persecutions on political, racial or religious grounds in execution of or in connection with any 
crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the 
country where perpetrated.  

8 Neither was the crime of genocide provided for as a distinct crime in the Charter of the International Military 
Tribunal for the Far East.  
9 Nuremberg Trial Proceedings Vol. 1 Indictment: Count Three, available at 

http://avalon.law.yale.edu/imt/count3.asp (emphasis added). 
10 Alberto Costi, Wider Perspective: The 60th Anniversary of the Genocide Convention, 39 VUWLR 831, 833-
34 (2009). 
11 Control Council Law No. 10 is available at http://avalon.law.yale.edu/imt/imt10.asp. 
12 Article 2(1) of Control Council Law No. 10 states that: 

Each of the following acts is recognized as a crime:  
(a) Crimes against Peace. Initiation of invasions of other countries and wars of aggression in 
violation of international laws and treaties, including but not limited to planning, preparation, 
initiation or waging a war of aggression, or a war of violation of international treaties, agreements 
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this, the Prosecution referred to the crime of genocide in several cases which were 

tried under the provisions of this law.  For instance, the Prosecution in its opening 

statement in United States  v. Oswald Pohl case, stated:  

This crime of genocide was part of the Nazi doctrine of total warfare, war 
waged against populations rather than against states and armed forces. 
One must search as far back as the massacres by Genghis Khan and by 
Tamerlane to find anything remotely comparable to the extermination of 
the Jews by the Nazis…13  
 

5. On 11 December 1946, the United Nations General Assembly issued a resolution on 

the crime of genocide.14  The resolution stated that: 

Genocide is a denial of the right of existence of entire human groups, as 
homicide is the denial of the right to live of individual human beings; such 
denial of the right of existence shocks the conscience of mankind, results 
in great losses to humanity in the form of cultural and other contributions 
represented by these human groups, and is contrary to moral law and to 
the spirit and aims of the United Nations. Many instances of such crimes 
of genocide have occurred when racial, religious, political and other 
groups have been destroyed, entirely or in part.  The crime of genocide is a 
matter of international concern. 

 
The Resolution went on to affirm that genocide is a crime under international law and 

that its commission is punishable.  The General Assembly invited Member States to 

enact the necessary legislation for the prevention and punishment of this crime, 

recommended that international cooperation be organized with a view to facilitate the 

prevention and punishment of the crime, and requested the Economic and Social 

                                                                                                                                                        
or assurances, or participation in a common plan or conspiracy for the accomplishment of any of 
the foregoing.  

(b) War Crimes. Atrocities or offenses against persons or property constituting violations of 
the laws or customs of war, including but not limited to, murder, ill treatment or deportation to 
slave labour or for any other purpose, of civilian population from occupied territory, murder or ill 
treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public or 
private property, wanton destruction of cities, towns or villages, or devastation not justified by 
military necessity.  

(c) Crimes against Humanity. Atrocities and offenses, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on political, racial or religious grounds 
whether or not in violation of the domestic laws of the country where perpetrated.  
(d) Membership in categories of a criminal group or organization declared criminal by the 
International Military Tribunal. 

13 United States of America v. Oswald Pohl et. al., Military Tribunal II, Case 4, 1947, available at 
http://avalon.law.yale.edu/subject_menus/pohl.asp (emphasis added). See also USA v. Otto Ohlendorf et al. 

(Einsatzgruppen case), Trials of War Criminals before the Nuremberg Military Tribunals under Control Council 
Law No. 10, Volume 4, 1949, p. 30, available at http://www.mazal.org/archive/nmt/04/NMT04-T0030.htm, 
where Prosecutor Benjamin Ferencz in his opening statement declared that “[g]enocide, the extermination of 
whole categories of human beings, was a foremost instrument of the Nazi doctrine.” 
14 UN General Assembly Resolution 96(1), The Crime of Genocide, UN Doc. No. GA/RES/96(1), 11 December 
1946, available at doc/RESOLUTION/GEN/NR0/033/47/IMG/NR003347.pdf?OpenElement. 
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Council to undertake studies with a view to draw up a draft convention on the crime 

of genocide.  

6. This Resolution thus led to the subsequent drafting and adoption of the Convention on 

the Prevention and the Punishment of the Crime of Genocide of 1948.15  This 

Convention was opened for ratification on 9 December 1948 and entered into force on 

12 January 1951.  Article I of the Convention confirms that genocide is a crime under 

international law.  Article II defines the crime: 

In the present Convention genocide means any of the following acts 
committed with intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group, as such: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated 

to bring about its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to another group. 

 
7. This definition has been adopted verbatim in the Statutes of the International Criminal 

Tribunal for the former Yugoslavia (“ICTY”),16 the International Criminal Tribunal 

for Rwanda (“ICTR”),17 and the International Criminal Court (“ICC”).18 

 

II. THE LAW ON GENOCIDE AS DEVELOPED BY THE AD HOC TRIBUNALS 

A. Article II of the Genocide Convention – Definition of the Crime of Genocide 

1. Underlying Acts 

a. Killing Members of the Group 

8. The meaning of “killing members of the group” sparked some discussion in the early 

jurisprudence of the ad hoc Tribunals.  For example, in Akayesu, the ICTR had to 

consider whether there was a difference between “killing” in the English version of 

the Statute and “meurtre” in the French version and if so, whether such a difference 

was important.19  The Trial Chamber held that there was indeed an important 

difference between the two terms and that the French term “meurtre” was more 

precise and should be favored.  “Killing” can encompass both intentional and 

unintentional homicide. “Meurtre,” under French and Rwandan law, requires proof of 

                                                 
15 Convention on the Prevention and the Punishment of the Crime of Genocide, adopted by Resolution 260 (III) 
A of the U.N. General Assembly on 9 December 1948, entry into force: 12 January 1951, (“Genocide 
Convention”). 
16 ICTY Statute, Art. 4. 
17 ICTR Statute, Art. 2. 
18 ICC Statute, Art. 6. 
19 Prosecutor v. Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, (“Akayesu Trial Judgement”), para. 500.  
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an additional level of intention to cause the death of another. Thus “meurtre” more 

accurately aligns with the meaning of “murder,” where there is an intention to cause 

death.20
 

b. Causing Serious Bodily or Mental Harm to Members of the Group 

9. The Akayesu Trial Chamber stated that this act included, but was not limited to, acts 

of torture (bodily or mental), inhumane or degrading treatment and persecution,21 and 

decided that acts of sexual violence and rape constitute genocide.22 Serious mental 

harm means more than minor or temporary impairment of mental faculties,23 but 

neither mental nor physical harm need be permanent or irremediable.24  While the 

Court will decide what constitutes serious bodily or mental harm on a case-by-case 

basis,25 the Prosecution, at a minimum, must prove that a victim actually suffered 

physical or mental harm.26  

c. Deliberately Inflicting on the Group Conditions of Life Calculated to 

Bring About its Physical Destruction in Whole or in Part 

10. Conditions of life calculated to bring about the physical destruction of a group in 

whole or in part, include inter alia “subjecting a group of people to a subsistence diet, 

systematic expulsion from homes and the reduction of essential medical services 

below minimum requirement,”27 as well as rape and withholding sufficient living 

accommodation for a reasonable time.”28  The creation of conditions that would lead 

to a slow death, such as lack of proper clothing and hygiene or excessive work or 

physical exertion, is also included under this heading.29  The ICC Elements of Crimes 

interpret the term “conditions of life” as including but “not necessarily restricted to, 

                                                 
20 Id. paras. 500-01; See also Prosecutor v. Kayishema & Ruzindana, ICTR-95-1-T, Judgement, 21 May 1999 
(“Kayishema Trial Judgement”), paras. 101-04. 
21 Akayesu Trial Judgement, para. 504. The Trial Chamber in the Kayishema case gave perhaps a narrower 
interpretation as “harm that seriously injures the health, causes disfigurement or causes any serious injury to the 
external, internal organs or senses.” Kayishema Trial Judgement, para. 109.  
22 Akayesu Trial Judgement, para. 731. 
23 Prosecutor v. Semanza, ICTR-97-20-T, Judgement, 15 May 2003 (“Semanza Trial Judgement”), para. 321. 
24 Akayesu Trial Judgment, para. 502; Semanza Trial Judgement, para. 322. 
25 Kayishema Trial Judgement, para. 110.  
26 WILLIAM SCHABAS, GENOCIDE IN INTERNATIONAL LAW 165 (Cambridge University Press, 2002) (“SCHABAS, 
GENOCIDE IN INTERNATIONAL LAW”). 
27 Akayesu Trial Judgement, para. 506; Prosecutor v. Stakić, IT-97-24-T, Judgement, 31 July 2003 (“Stakić Trial 
Judgement”), para.517. However, ethnic cleansing does not necessarily constitute genocide. In so far as the 
objective of a forced migration is ‘only’ to remove a group or part of it from a territory, it differs from the 
objective of genocide. Prosecutor v. Brđanin, IT-99-36-T, Judgement, 1 September 2004, (“Brđanin Trial 
Judgement”), paras. 118, 989; Stakić Trial Judgement, para. 519, 557; Prosecutor v. Stakić, IT-97-24-A, 
Judgement, 22 March 2006, (“Stakić Appeal Judgement”), para. 56. 
28 Kayishema Trial Judgement, para. 116. 
29 Stakić Trial Judgement, para. 517. 
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deliberate deprivation of resources indispensable for survival, such as food or medical 

services, or systematic expulsion from homes.”30 

11. Unlike killing or causing serious bodily or mental harm to members of a group, 

“deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part” is not a result-based form of crime.31  The 

conditions of life must be calculated to bring about the group’s destruction; whether 

the destruction will actually occur is immaterial.32  

d. Imposing Measures Intended to Prevent Births within the Group 

12. Examples of these measures are sexual mutilation, sterilization, forced birth control, 

separation of sexes and prohibition of marriages.33 The measures intended to prevent 

births may be either physical or mental.34  While this may stray into the separate 

crime of forced impregnation, for the crime of genocide it remains necessary that both 

genocidal intent and the intent to prevent births within the group be proven.35  

e. Forcibly Transferring Children of the Group to Another Group 

13. Probably the most authoritative interpretation is to be found in the ICC Elements of 

Crimes, which defines children as persons below the age of 18 and notes that “the 

term ‘forcibly’ is not restricted to physical force, but may include threat of force or 

coercion, such as that caused by fear of violence, duress, detention, psychological 

oppression or abuse of power, against such person or another person, or by taking 

advantage of a coercive environment.”36  

14. The Akayesu Trial Chamber held that: 

as in the case of measures intended to prevent births, the objective is not 
only to sanction a direct act of forcible physical transfer, but also to 
sanction acts of threats or trauma which would lead to the forcible transfer 
of children from one group to another.37 
 

2. Intent  

                                                 
30 ICC Elements of Crimes, Article 6(c) n.4. 
31

 Stakić Trial Judgement, para. 517. 
32 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 167. 
33 Akayesu Trial Judgement, para. 507; Kayishema Trial Judgement, para.117. 
34 Akayesu Trial Judgement, para. 508. Thus, rape can be considered a measure punishable under this heading 
when the person raped subsequently refuses to procreate, in the same way that members of a group can be led, 
through threats or trauma, not to procreate. Id; Kayishema Trial Judgement, para. 117. 
35 ROBERT CRYER ET AL., AN INTRODUCTION TO INTERNATIONAL CRIMINAL LAW AND PROCEDURE 176 
(Cambridge University Press, 2007). 
36 ICC Elements of Crimes, Article 6(e) fn.5. 
37 Akayesu Trial Judgement, para. 509. 
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15. It is the specific intent to destroy, in whole or in part, the group, as such, which 

distinguishes genocide from other international crimes.  Indeed, the International Law 

Commission stressed in its Commentary on the 1996 Code of Crimes against the 

Peace and Security of Mankind that specific intent is “the distinguishing characteristic 

of this particular crime under international law.”38  The ICTY Appeals Chamber in 

Jelisić explains that: “[t]he Statute itself defines the intent required: the intent to 

accomplish certain types of destruction.  This intent has been referred to as, for 

example, special intent, specific intent, dolus specialus, particular intent and 

genocidal intent.”39  For an act to be characterized as genocide and not, for example, 

persecution or extermination, the perpetrator must possess this special intent to 

destroy, in whole or in part, a protected group, as such.40  While it might be possible 

to commit genocide through an omission where the specific intent is present, it has 

been held that genocide cannot be committed by negligence.41  

16. The Krstić Appeals Chamber stated that, as a specific intent offense, the crime of 

genocide requires proof of intent to commit the underlying act and proof of intent to 

destroy the targeted group, in whole or in part.42  It further noted that proof of the 

mental state with respect to the commission of the underlying act can serve as 

evidence from which the fact-finder may draw the further inference that the accused 

possessed the specific intent to destroy.43 

17. The personal motive of a perpetrator does not necessarily negate the specific 

genocidal intent and the two concepts should not be confused.44  An interesting 

                                                 
38 Draft Code of Crimes against the Peace and Security of Mankind with Commentaries, Yearbook of the 

International Law Commission, 1996, vol. II (part 2) (“ILC Draft Code with Commentary”), p.44. 
39 Prosecutor v. Jelisić, IT-95-10-A, Judgement, 5 July 2001, (“Jelisić Appeal Judgement”), para. 45.  
40 See Otto Triffterer, Genocide, Its Particular Intent to Destroy in Whole or in Part the Group as Such, 14 
LEIDEN J. INT’L L. 399, 404 (2001). “It is the ‘intent to destroy […]’ that shapes the crime of genocide and 
differentiates this crime, for instance, from an ‘ordinary’ killing. It is the intent to destroy that makes the 
perpetrator so dangerous and the expected harm so tantamount, compared, for instance, with a mere murder, 
even mass murder.” 
41 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 226-27.  The situation concerning the mens rea for superiors 
will be discussed in some depth infra. 
42 Prosecutor v. Krstić, IT-98-33-A, Appeal Judgement, 19 April 2004 (“Krstić Appeal Judgement”), para. 20. 
43 Id.  
44 For example, if it is proven that a perpetrator commits acts of genocide with the additional aim of securing a 
financial or other advantage as well as with the requisite special intent, he will not be absolved of his 
responsibility as a genocidaire because of his other motives.  Prosecutor v. Blaškić, IT-95-14-A, Judgement, 29 
July 2004 (“Blaškić Appeal Judgement”), para. 694.  The Krstić Trial Chamber also commented upon the need 
to distinguish personal motive from the overall plan to commit genocide.  It stated that, “[a]s a preliminary, the 
Chamber emphasises the need to distinguish between the individual intent of the accused and the intent involved 
in the conception and commission of the crime…[a]lthough the motive of each participant may differ, the 
objective of the criminal enterprise remains the same.” Prosecutor v. Krstić, IT-98-33-T, Judgement, 02 August, 
2001 (“Krstić Trial Judgement”), para. 549. See also Jelisić Appeal Judgement, para. 49, where the Appeals 
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question which arises from this is whether the specific intent to destroy, in whole or in 

part, the group, as such, needs to be continuous or whether other, contradictory 

evidence can negate this intent.  For example, in Jelisić the Trial Chamber pointed to 

evidence that Goran Jelisić had let some of the detainees go free to conclude that he 

had killed arbitrarily rather “than with the clear intention to destroy a group.”45  Thus, 

the Trial Chamber found that Jelisić lacked the requsite specific (genocidal) intent.46  

Conversely, the Appeals Chamber in Kayishema found that “in light of the overall 

evidence, the fact that the 72 children may have been taken to the hospital pursuant to 

Kayishema’s instruction has little direct bearing on the question of whether he 

possessed the requisite mens rea.”47  By inferring specific intent from a range of 

factors, the court engages in a balancing exercise to determine whether other factors 

are enough to outweigh specific intent.48 

18. Because specific intent is by its very nature difficult to prove, in the absence of direct 

evidence, specific intent can be inferred.49  In inferring specific intent, the courts will 

                                                                                                                                                        
Chamber, commenting on the “necessity to distinguish specific intent from motive,” noted: “[t]he existence of a 
personal motive does not preclude the perpetrator from also having the specific intent to commit genocide.” 
45 Prosecutor v. Jelisić, IT-95-10, Trial Judgement, 14 December 1999 (“Jelisić Trial Judgement”), para. 108. 
46 Id.  
47 Prosecutor v. Kayishema & Ruzindana, ICTR-95-1-A, Judgement, 1 June 2001 (“Kayishema Appeal 
Judgement”), para. 149 (emphasis in original). It also bears noting that in the context of Srebrenica, evidence 
was introduced that suggested only the men of military age were killed while women, children and the sick were 
spared. See Prosecutor v. Blagojević & Jokić, IT-02-60-T, Judgement 17 January 2005 (“Blagojević Trial 
Judgement”), paras. 675-76. However, in Blagojević, the Trial Chamber ultimately held that the “forcible 
transfer” of the latter combined with the killings also amounted to genocide as “the Bosnian Serb forces not only 
knew that the combination of the killings of the men with the forcible transfer of the women, children and 
elderly, would inevitably result in the physical disappearance of the Bosnian Muslim population of Srebrenica, 
but clearly intended through these acts to physically destroy this group.” Id., para. 677. Moreover, the forcible 
transfer of women and children was a “manifestation of the specific intent to rid the Srebrenica enclave of its 
Bosnian Muslim population” and the killings and mistreatment at Bratunac town were a similar “manifestation 
of this intent to destroy the group.” Id., para. 675 (this was upheld on appeal).  
48 See Paul Behrens, A Moment of Kindness? Consistency and Genocidal Intent, in THE CRIMINAL LAW OF 

GENOCIDE: INTERNATIONAL, COMPARATIVE AND CONTEXTUAL ASPECTS (Ralph Henham & Paul Behrens, eds. 
2007). See also William Schabas, The ‘Odious Scourge’: Evolving Interpretations of the Crime of Genocide, 
1(2) Genocide Studies and Prevention: An International Journal: The Armenian Genocide 93, 101 (2006). 
Schabas has remarked that decisions by the Appeals Chambers at the ad hoc Tribunals, such as the ones in 
Krstić and Ntakirutimana which allow genocide convictions for aiding and abetting or complicity where the 
level of intent is lower than dolus specialis “are not exactly elegant in their legal reasoning, and strongly hint of 
compromises among a divided bench.” 
49 Jelisić Appeal Judgement, para. 47. See also Prosecutor v. Karadžić & Mladić, IT-95-5-R61 and IT-95-18-
R61, Review of the Indictments pursuant to Rule 61 of the Rules of Procedure and Evidence, 11 July 1996, 
para. 94, for use of the “general political doctrine” to imply genocidal intent; and Kayishema Trial Judgement 
para. 533 for use of group numbers. Van Haren points out that while circumstantial evidence may be useful to 
show that the perpetrator acted with genocidal awareness, it “is much more difficult to prove by circumstantial 
evidence that the perpetrator also had a strong will, i.e., he had a conscious desire to destroy the protected 
group,” which is why he opines that a close reading of Akayesu shows “that when the Trial Chamber posed a 
broad evidentiary standard, it circumvented the purposeful standard by introducing the knowledge standard 
through the evidentiary backdoor.”  See Mathilde K. van Haren, The Report of the International Commission of 

Inquiry on Darfur, 53(2) NETH. INT’L L. REV. 205, 223-24 (2006). 
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normally examine the facts,50 the concrete circumstances, or “a pattern of purposeful 

action.”51  Proof of the mental state for the underlying act is evidence from which 

specific genocidal intent can be inferred.52  Moreover, while the existence of a 

genocidal plan or policy is not a prerequisite for genocide, it will be considered as a 

factor from which to infer specific intent.53  Conversely, the absence of a plan or 

policy was, inter alia, a significant factor in the Darfur Commission’s finding that the 

government lacked the requisite specific intent for genocide, even though the actus 

reus of the crime was fulfilled.54  Since any inference as to the existence of genocidal 

intent is invariably (if not exclusively) based on circumstantial evidence, it has been 

held that it must be “the only reasonable inference available on the evidence.”55 

3. to Destroy  

19. The Blagojević Trial Chamber explains that “destruction, in whole or in part, must be 

the aim of the underlying crime(s).”56  The intent to destroy “makes genocide an 

exceptionally grave crime and distinguishes it from other serious crimes, in particular 

persecution, where the perpetrator selects his victims because of their membership in 

a specific community but does not necessarily seek to destroy the community as 

such.”57  The jurisprudence of the ad hoc Tribunals makes clear that Article II of the 

                                                 
50 Akayesu Trial Judgement, paras. 523-24; Prosecutor v. Musema, ICTR-96-13-T, Judgement, 27 January 2000, 
paras. 166-67; Prosecutor v. Sikirica et al., IT-95-8, Judgement on Defence Motions to Acquit, 3 September 
2001 (“Sikirica Judgement on Motion to Acquit”), para. 61: “the requisite intent for the crime of genocide will 
have to be inferred from the evidence.”   
51 Stakić Trial Judgement, para. 526.  
52 Krstić Appeal Judgement, para. 20. 
53 There is nothing in the definition of genocide requiring the existence of a ‘plan’, though arguably, the nature 
of the crime is such, that without some sort of a plan or policy carried out at an organized level, it is difficult to 
effectuate. However, in establishing genocidal intent, the Appeals Chamber in Jelisić observed that “the 
existence of a plan or policy may become an important factor in most cases. The evidence may be consistent 
with the existence of a plan or policy, or may even show such existence, and the existence of a plan or policy 
may facilitate proof of the crime.” See Jelisić Appeal Judgement, paras. 47-49. See also Krstić Appeal 
Judgement, para. 225.  Schabas supports the idea that while not a formal requirement for genocide, it would be 
“virtually impossible” to imagine genocide being carried out without the existence of a formal plan or policy by 
the state or organ closely linked to it. See SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 207. In cases where 
the alleged perpetrator is a state, it is difficult to see how specific intent could be inferred through evidence other 
than the existence of a genocidal plan or policy.  See William Schabas, Whither Genocide? The International 

Court of Justice finally pronounces, 9 J. GENOCIDE RESEARCH 189 (2007).  
54

 Report of the International Commission of Inquiry on Darfur to the Secretary General. Pursuant to SC Res. 

1564, 18 September 2004, Annex to Letter dated 31 January 2005 from the Secretary-General addressed to the 

President of the Security Council, S/2005/60, 1 February 2005, para. 518: “one crucial element [of genocide] 
appears to be missing, at least as far as the central Government authorities are concerned: genocidal intent. 
Generally speaking, the policy of attacking, killing and forcibly displacing members of some tribes does not 
evince a specific intent to annihilate, in whole or in part, a group distinguished on racial, ethnic, national or 
religious grounds.” 
55

 Krstić Appeal Judgement, para. 41. 
56 Blagojević Trial Judgement, para. 656. 
57 Brđanin Trial Judgement, para. 699. 
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Genocide Convention should be read only as extending the intent to destroy to 

physical and biological, not cultural destruction.58  The Krstić Appeals Chamber, 

quoting the Trial Chamber’s judgment in the same case, stated, “[A]n enterprise 

attacking only the cultural or sociological characteristics of a human grouping order to 

annihilate these elements which give to that group its own identity distinct from the 

rest of the community would not fall under the definition of genocide.”59  

20. The notion of “destruction” may encompass acts which fall short of causing death.  

The Akayesu Trial Chamber found, for example, that rape and sexual violence formed 

an integral part of the destruction of the Tutsi people as a group and could therefore 

constitute genocide.60
 

4. in Whole or in Part 

21. While it is not a requirement that the Accused intend the destruction of the entire 

group, the phrase “in part” has been interpreted to connote a “significant” or 

“substantial” proportion of the group.61  The Brđanin Trial Chamber explains that “in 

the Genocide Convention, the terms ‘in whole or in part’ speak to the intended scope 

of destruction, as opposed to the actual destruction of the group.  It is clear from the 

terms of the Genocide Convention that ‘any act committed with intent to destroy a 

part of a group, as such, constitutes an act of genocide within the meaning of the 

Convention.’”62  If a conviction relies on the intent to destroy a protected group only 

“in part,” however, “[i]t is well established that … the part must be a substantial part 

of that group.”63  The intent to destroy a group, even in part, means seeking to destroy 

a distinct part of the group as opposed to an accumulation of isolated individuals 

within it.64
 

5. a Group “as Such” 

22. Article II of the Genocide Convention protects national, ethnical, racial, and religious 

groups.  Although the protection of political groups was considered, “the preparatory 

                                                 
58 Krstić Appeal Judgement, para. 25. See also Brđanin Trial Judgement, para. 694, where the Chamber quotes 
the International Law Commission: “[a]s clearly shown by the preparatory work for the Convention, the 
destruction in question is the material destruction of a group either by physical or by biological means, not the 
destruction of the national, linguistic, religious, cultural or other identity of a particular group.”  
59 Krstić Appeal Judgement, para. 25, citing Krstić Trial Judgement, para. 580. 
60 Akayesu Trial Judgement, para. 731. 
61 Jelisić Trial Judgement, paras. 81-82. See also Krstić Appeal Judgement, para. 12, where it was held that the 
proportion of the group marked out for destruction need not necessarily be numerically large.  If those targeted 
hold prominent positions or are instrumental to the survival of the group, the mere destruction of one or two of 
such individuals may suffice.   
62 Brđanin Trial Judgement, para. 700. 
63 Krstić Appeal Judgement, para. 8.  See also Jelisić, Trial Judgment, para. 82. 
64 Krstić Trial Judgement, para. 590. 
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work of the Convention demonstrates that a wish was expressed to limit the field of 

application of the Convention to protecting ‘stable’ groups objectively defined and to 

which individuals belong regardless of their own desires.”65 

23. Certain questions have arisen in the context of defining members of a protected group.  

Indeed, the Stakić Appeals Chamber determined that the question of how to define a 

group must be answered before embarking on an analysis of specific intent.66  In 

particular, the Appeals Chamber had to consider whether a group could be defined 

according to “negative” criteria.  The Prosecution contended that the Trial Chamber 

committed an error of law in requiring it to establish genocide separately with regard 

to Bosnian Croats and Bosnian Muslims, as opposed to simply defining the target 

group negatively as “non-Serbs.”67  The Defence responded that to adopt such an 

approach would result in an expansion of the definition of genocide, thus “diluting the 

‘significance’ of the ‘primary historical examples of that crime.’”68  The Appeals 

Chamber accepted that adopting a negative approach would be contrary to the object 

and purpose of the Genocide Convention.69  In doing so, it noted that the term “as 

such” showed that the “offense requires intent to destroy a collection of people who 

have a particular group identity.”70  To define a group according to negative criteria 

would reverse this intent, transforming it into intent to destroy individuals because 

they lack certain ethnical, racial or religious characteristics.71  Therefore, while it 

would be permissible to define a group as “Bosnian Muslims” it would not be 

permissible to define a group as “non-Serbs.”72 

24. The intent to destroy is not limited to civilians but can also extend to military 

personnel where they can be considered as belonging to a protected group.73  The fact 

that the alleged perpetrator did not choose the most efficient means of destroying the 

                                                 
65 Jelisić Trial Judgement, para. 69. 
66 Stakić Appeal Judgement, para. 15. 
67 In essence, the Prosecution claimed that there was no reason why the group could not be defined according to 
negative criteria and based upon the subjective perception of the alleged perpetrator. Id. para. 16. 
68 Id. para. 17.  
69 Id. paras. 19-22. 
70 Id., para. 20. 
71 Id. 
72 Id. para. 36. But see id., Partially Dissenting Opinion of Judge Shahabuddeen, paras. 10-11. Judge 
Shahabuddeen disagreed with the reliance of the majority on the words “as such” to support its conclusion that 
protected groups may not be negatively defined. Although he agreed that defining a group according to negative 
criteria was undesirable, he did not see that the reasoning of the majority in reaching this conclusion was 
correct.  Referring to “as such” to show that the Genocide Convention was concerned with the destruction of 
groups as opposed to individuals was correct but irrelevant to the Prosecution’s argument that it should only 
have to prove the intended destruction of “non-Serbs.” 
73 Krstić Appeal Judgement, para. 226. 
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group will not necessarily negate the existence of dolus specialis.74  The phrase “as 

such” is of particular significance: it must be demonstrated that the alleged perpetrator 

not only sought to kill individuals because of their membership in a particular group, 

but did so while possessing the intent to destroy, in whole or in part that group as 

such.  Indeed, this is where genocide differs particularly from persecution as a crime 

against humanity.75 

B. Article III of the Genocide Convention – Punishable Acts 

25. Article III of the Genocide Convention is reproduced verbatim in the Statutes of the 

ad hoc Tribunals, designating five punishable acts: genocide, conspiracy to commit 

genocide, direct and public incitement to commit genocide, attempt to commit 

genocide and complicity in genocide.  

26. In examining the punishable acts of the crime of genocide listed in Article III of the 

Genocide Convention and reproduced in Articles 4 and 2 respectively of the ICTY 

and ICTR Statutes, it will become apparent that there is some overlap between acts of 

genocide and the separate modes of liability enumerated in the Statutes of the ad hoc 

Tribunals.76  While specific intent is the cornerstone of genocide, the modes of 

liability through which international crimes may be committed contain their own 

physical and mental elements.  As will be seen, a clear tension exists between 

genocide as a substantive crime and some modes of liability as a means through 

which this crime might be committed. 

27. Article III of the Genocide Convention lists as punishable acts under the Convention 

not only genocide itself, but also four other forms of participation: conspiracy, public 

and direct incitement, attempt and complicity. The first three forms of these “other 

acts of genocide” are inchoate crimes77 that can be punished even if the principal 

offense never takes place.78  Article III of the Genocide Convention states that: 

The following acts shall be punishable: 
(a) Genocide; 
(b) Conspiracy to commit genocide; 
(c) Direct and public incitement to commit genocide; 

                                                 
74 Id. para. 32. 
75 Jelisić Trial Judgement, para. 79.  See also Sikirica Judgement on Motion to Acquit, para. 89: “The evidence 
must establish that it is the group that has been targeted, and not merely specific individuals within that group. 
That is the significance of the phrase ‘as such’ in the chapeau.” 
76 See Blagojević Trial Judgement, para. 679, which states “some heads of responsibility listed under Article 
7(1) are necessarily included in those forms of liability listed in Article 4(3), or vice versa.”  
77 Inchoate crimes [offenses] are defined as “a step towards the commission of another crime, the step in itself 
being serious enough to merit punishment.” BLACK’S LAW DICTIONARY 1108-09 (West Publishing Co, 7th ed. 
1999). 
78 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 257. 
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(d) Attempt to commit genocide; 
(e) Complicity in genocide. 

 

1. Conspiracy to Commit Genocide 

28. Conspiracy is a crime committed collectively by a minimum of two offenders, and it 

has been argued that by its very nature the crime of genocide will inevitably involve 

conspiracy.79 The UN Secretariat draft of the Genocide Convention80 (the first draft of 

the Genocide Convention, on which the negotiations for further drafting were based), 

followed the Common Law approach to conspiracy, which provides that conspiracy to 

commit genocide should be punishable even if no preparatory act has taken place.  

This approach was “surprisingly uncontroversial, even if it constituted an innovation 

for many delegations.”81  On the other hand, the International Law Commission, in its 

Draft Code of Crimes Against the Peace and Security of Mankind, provided for 

conspiracy to commit an offense only when the offense actually occurs.82  This 

approach was also followed by the drafters of the Rome Statute.83 

29. A number of accused have been charged with conspiracy to commit genocide before 

the ICTR, such as Kambanda, Nahimana, Musema, Ruzindana, Sikubwabo and 

Ntakiruntimana.84  The ICTY has not issued any public indictments charging the 

crime of conspiracy to commit genocide.85 

30. To establish conspiracy, the prosecution must prove that two or more persons agreed 

upon a common plan to perpetrate genocide.86  The prosecution must also establish 

the accused intended to destroy, in whole or in part, a protected group as such.87  In 

practice, Schabas argues, proving conspiracy is extremely difficult, and prosecutors 

generally require the co-operation of an informer.88  As in the ICTR Kambanda case, 

conspiracy to commit genocide may be charged in tandem with an indictment for 

genocide per se, precisely because it is a distinct crime.89 

2. Direct and Public Incitement to Commit Genocide 

                                                 
79 Id., at 259. 
80 Draft Convention on the Crime of Genocide, UN Doc. No. E/447, 26 June 1947. 
81 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 260. 
82 ILC Draft Code with Commentary, p. 18, Article 2(3)(e). 
83 See SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 263. 
84 Id., at 265.  
85

 Id. 
86 Id.  
87 Id.  
88 Id., at 266.  
89 Id.  
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31. Both Civil and Common Law traditions consider incitement to consist of threats or 

other forms of pressure.90  Incitement can also be viewed both as a form of complicity 

(i.e. abetting), falling under Article III (e) of the Genocide Convention,91 or as a form 

of conspiracy and attempt, therefore falling under Article III(b) and/or (d).92  

32. The qualification that incitement must be “direct” and “public” restricts the incitement 

which is punishable under the Genocide Convention only to cases that satisfy both 

criteria.93 “Direct” is defined as requiring direct action on part of the inciter (i.e. 

incitement which specifically urges an individual to take action and does not merely 

constitute a vague suggestion).94  The Akayesu Trial Chamber stated that incitement 

must “assume a direct form and specifically provoke another to engage in a criminal 

act,” and it must amount to more than “mere vague or indirect suggestion.”95  

“Public” is defined as incitement which consists of a call for action to a number of 

individuals in a public place or to members of the general public at large.96  As the 

UN Secretariat draft of the Genocide Convention stated, “direct public incitement” is 

to be understood as “direct appeals to the public by means of speeches, radio or press, 

inciting it to genocide.  Such appeals may be part of an agreed plan but they may 

simply reflect a purely personal initiative…”97  The direct element of the incitement is 

to be viewed in light of its cultural and linguistic content.98  A particular speech may 

be perceived as “direct” in one country, and not so in another, depending on the 

audience.99  In any case, the inciter needs to have the intent to create by his actions a 

particular state of mind necessary to commit such a crime.100 

33. In Akayesu, the Trial Chamber noted the omission by the Genocide Convention’s 

drafters of an explicit statement that incitement would be punishable whether or not it 

                                                 
90 Id., at 275. 
91 Id., at 266. Whereas private incitement is subsumed within the act of complicity, public incitement can be 
prosecuted even when the crime of genocide has not actually taken place. Id., at 271. 
92 NEHEMIAH ROBINSON, THE GENOCIDE CONVENTION: A COMMENTARY 67 (Institute of Jewish Affairs World 
Jewish Congress, 1960) (“ ROBINSON”). 
93 Id. 
94 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 277. 
95 Id.  
96 Id., at 276. 
97 Id., at  267. 
98 Id., at 277. 
99 Akayesu Trial Judgement, para. 557.  
100 The ICTR has established that the incitement must be intentional. In the Akayesu Trial Judgement, para. 559, 
the Trial Chamber noted that “[t]he mens rea required for the crime of direct and public incitement to commit 
genocide lies in the intent to directly prompt or provoke another to commit genocide. It implies a desire on the 
part of the perpetrator to create by his actions a particular state of mind necessary to commit such a crime in the 
minds of the person(s) he is so engaging.” 
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was successful, but ultimately agreed that direct and public incitement is an inchoate 

offense.101  This discussion of inchoate incitement was obiter dictum; Akayesu’s 

exhortation to the local population was shown to be successful.102  Since his 

inflammatory speech was followed by killings and other acts of violence, the act can 

also be qualified as complicity, as set out in Article 2(3)(e) of the ICTR Statute, as 

well as abetting, which is listed in Article 6(1) of the ICTR Statute.103  Similarly, an 

ICTR Trial Chamber convicted Kambanda of direct and public incitement to commit 

genocide, but on the same basis he could have been charged and convicted of 

complicity or abetting instead. 

34. Because it is an inchoate offense, incitement to commit genocide does not appear to 

require that genocide actually occur in order for liability to arise.104   Schabas remarks 

that “[i]n specifying a distinct act of ‘direct and public incitement,’ the drafters of the 

Genocide Convention sought to create an autonomous infraction, one that, like 

conspiracy, is an inchoate crime, in that the Prosecution need not make proof of any 

result.”105  The Média case before the ICTR is interesting in this regard, since in this 

case the ICTR Trial Chamber embarked on an ambitious, if not entirely successful 

attempt to define the offense of direct and public incitement to commit genocide.106  

35. Before considering the degree of causation required between the incitement and the 

acts of genocide, the Trial Chamber had to consider whether incitement should be 

based on the intent of the speaker or the content of the statement.107  The Trial 

                                                 
101 Akayesu Trial Judgement, paras. 560-61.  
102 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 273. 
103 Id. 
104 Prosecutor v. Nahimana et. al., ICTR-99-52-T, Judgement, 3 December 2003 (“Nahimana Trial 
Judgement”), para. 1017. 
105 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 266. 
106 Direct and public incitement to commit genocide had a limited international precedent.  See the Streicher 
Judgement at Nuremberg, in 22 TRIAL OF MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY 

TRIBUNAL 547-49 (1948); Akayesu Trial Judgement, paras. 557-58, 560.  It bears noting from the outset that the 
decision in Nahimana has been much maligned in the literature for its poor reasoning and apparent political 
motivation. The Trial Chamber convicted all three accused although it did not come up with a single example of 
an overt call to destroy the Tutsi population. See Alexander Zahar, The ICTR’s ‘Média’ Judgement and the 

Reinvention of Direct and Public Incitement to Commit Genocide, 16 CRIM. LAW FORUM 33-48 (2005), 
especially at 47; H.R. Davidson, The International Criminal Tribunal for Rwanda’s Decision in The Prosecutor 

v. Ferdinand Nahimana et al: The Past, Present and Future of International Incitement Law, 17 LEIDEN J. INT’L 

L. 505 (2004); G. Della Morte, De-Mediatizing the Media Case, 3 J. INT’L CRIM. JUST. 1019 (2005).  
107 This question had previously been considered by Judge Schwebel in his dissenting opinion to the Nicaragua 

judgement at the ICJ.  See Case Concerning Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), ICJ Reports 1986, Dissenting Opinion of Judge Schwebel, where 
Judge Schwebel noted that in national jurisdictions, incitement “has its origins and justifications in the 
psychological motives determining individual conduct.” 
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Chamber emphasized the importance of the speaker’s intent to cause genocide.108    

However, the Trial Chamber seemingly did not wish to consider the degree of 

causation that would be required in any great depth.  It merely noted that no “specific 

causation requirement linking the expression at issue with the demonstration of a 

direct effect” was required.109  This is somewhat unhelpful.  While incitement does 

not necessitate the actual occurrence of genocide there must still be some causal link 

between act and consequence.  As Zahar puts it:  

Incitement is an inchoate offense.  However, while the prosecutor is not 
expected to prove that the incitement led to the commission of a crime, 
evidence showing that the words were published in a particularly volatile 
social context, transforming the speech-act into conduct which the law 
regards as especially irresponsible and reprehensible, is relevant to the 
determination of punishment.

110 
 

3. Attempt to Commit Genocide 

36. There is no case law on attempt to commit genocide.  The suggested approaches to 

interpreting this punishable act have been 1.) the material act must be unequivocal, or 

2.) the material act must have a causal link with the offense to which it leads directly, 

or 3.) the material act must be the first step after preparation, or 4.) the material act 

must be the final step before the commission of the crime itself.111  The International 

Law Commission, in its Draft Code of Crimes Against the Peace and Security of 

Mankind, stated that attempt involves a significant step towards the completion of the 

crime.112 

4. Complicity in Genocide 

37. Complicity is recognized as aiding, abetting, counselling, procuring or otherwise 

participating in criminal offenses, even without being the principal offender.113  A 

number of legal systems recognize that complicity may take place after, prior to, or 

during the commission of the crime.114  Whether the Genocide Convention punishes 

complicity also when it occurs after the genocide has been committed is not clear; it 

has been argued both that the travaux préparatoires of the Genocide Convention give 

                                                 
108 Nahimana Trial Judgement, para. 1001. 
109 Id. para. 1007. 
110 Zahar, The ICTR’s ‘Média’ Judgement and the Reinvention of Direct and Public Incitement to Commit 

Genocide at 34, n. 7. 
111

 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 283. 
112 ILC Draft Code with Commentary, p.22. 
113 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 285. 
114 Id., at 299. 
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no indication regarding this issue,115 and that complicity was intended to refer to 

“accessorship before and after the act, and … aiding and abetting in the commission 

of any of the crimes enumerated in the Convention.”116  

38. Under the present wording of Article III(e) of the Genocide Convention, complicity is 

restricted to acts of genocide only.117  Complicity requires proof that the underlying 

crime has been committed by another person.  However, the other person need not be 

charged or convicted for the liability of the accomplice to be established.118  

39. The ad hoc Tribunals had initially to consider whether complicity is a mode of 

liability or part of the substantive crime of genocide.  In Karemera, for instance, the 

Trial Chamber had to consider whether it would be possible to convict for complicity 

in genocide by virtue of an extended form of joint criminal enterprise (“JCE”).  It 

ultimately considered complicity in genocide to be a form of liability and not a crime 

itself, thus eliminating the possibility of a conviction of complicity through the 

extended form of JCE.119  Judge Short, in his separate opinion, however, appeared to 

avoid such a strict categorization of complicity as a mode of liability.  Indeed, he 

reasoned that complicity in genocide is often charged as an alternative to genocide 

and that convictions have been secured on this basis, as it would not be possible to 

convict for a mode of liability alone.120 

40. The mens rea necessary to be liable for complicity in genocide is unclear.  It seems 

that the same specific intent as the other forms of perpetration listed in the Genocide 

Convention must be required.  It would be illogical to apply a lower standard of mens 

                                                 
115 Id. 
116 ROBINSON, at 69. 
117 Id.  
118 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 300.  
119 Prosecutor v. Karemera, ICTR-98-44-T, Decision on Defence Motions Challenging the Pleading of a Joint 
Criminal Enterprise in a Count of Complicity in the Amended Indictment, 18 May 2006, para. 7.  This decision 
was given in the context of deciding whether it would be possible to commit complicity in genocide through a 
joint criminal enterprise.  The Trial Chamber here reasoned that it would not. 
120 Prosecutor v. Karemera, ICTR-98-44-T, Separate Opinion of Judge Short on Complicity in Genocide and 
Joint Criminal Enterprise Theory, 23 May 2006, paras. 8-9, stating that in the Judge’s view: 

complicity in genocide has the indicia of a criminal offense, whilst encompassing a particular 
mode of liability. It is often charged as an alternative count to the count of genocide, as in the 
Indictment in this case, and can result in a finding of guilt for ‘complicity in genocide’.… In 
my view, however, the question of whether or not the Accused in this case can be tried on a 
Count of complicity in genocide under an extended joint criminal enterprise theory cannot be 
resolved by attempting to place complicity in genocide within a ‘crime’ or ‘mode of liability’ 
category.  It is clear from the jurisprudence of both Tribunals that a count of ‘complicity in 
genocide’ has come to refer to accomplice liability for the crime of genocide – that is, aiding, 
abetting, or otherwise assisting a principal offender in the commission of one or more of the 
acts proscribed by Article 2(2).  Furthermore, stating that the term ‘complicity in genocide’ 
under Article 2(3)(e) refers to a mode of liability does not resolve the issue concerning 
whether or not an extended form of JCE can be pleaded with it. 
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rea to complicity in genocide than to other “acts” of genocide.  Indeed, the drafting 

history of the Genocide Convention shows that complicity was intended to apply only 

to the crime of genocide and not to other forms of its commission.121  Thus, the 

Genocide Convention, while not expressly including modes of liability, covers both 

principal and secondary perpetrators.  Moreover, the lack of distinction between the 

mens rea for the different forms of genocide in the Genocide Convention would 

suggest that specific intent was intended to apply as a Chapeau. 

C. Modes of Liability 

41. In the Statutes of the ICTY and ICTR, as in the Establishment Law of the ECCC, 

there are provisions dealing with modes of liability, which by their terms apply to all 

of the crimes listed in the Statutes.  At the ICTY, Articles 7(1) and 7(3) list the modes 

of liability under which an accused can be held liable for grave breaches of the 

Geneva Conventions, war crimes, genocide, or crimes against humanity.  Article 7(1) 

deals with individual criminal responsibility, and Article 7(3) deals with superior 

responsibility.  Article 7(1) states, “A person who planned, instigated, ordered, 

committed or otherwise aided and abetted in the planning, preparation or execution of 

a crime referred to in articles 2 to 5 of the present Statute, shall be individually 

responsible for the crime.”  Article 7(3) states, “The fact that any of the acts referred 

to in articles 2 to 5 of the present Statute was committed by a subordinate does not 

relieve his superior of criminal responsibility if he knew or had reason to know that 

the subordinate was about to commit such acts or had done so and the superior failed 

to take the necessary and reasonable measures to prevent such acts or to punish the 

perpetrators thereof.”  Articles 6(1) and 6(3) of the ICTR Statute mirror Article 7(1) 

and 7(3) of the ICTY Statute.   

42. At the ECCC, the wording of the relevant provisions differs slightly from the wording 

at the ICTY and ICTR.  At the ECCC, “[a]ny Suspect who planned, instigated, 

ordered, aided and abetted, or committed the crimes referred to in article 3 new, 4, 5, 

6, 7 and 8 of this law shall be individually responsible for the crime.”122  The 

Establishment Law also contains a provision dealing with superior responsibility: 

                                                 
121 UN Doc. No. A/C.6/SR/87, in HIRAD ABTAHI & PHILIPPA WEBB, THE GENOCIDE CONVENTION: THE 

TRAVAUX PRÉPARATOIRES VOL. 2 (Martinus Nijhoff Publishers 2008) Belgium had proposed an amendment 
reading “complicity in crimes of genocide” as did Iran to be sure that it would be limited to genocide and not 
even to other acts of genocide such as conspiracy or attempt.  The United Kingdom also withdrew a proposed 
amendment which added the word “deliberate” before complicity, “since it was understood that, to be 
punishable, complicity in genocide must be deliberate.” 
122 Establishment Law, Art. 29. 
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“The fact that any of the acts referred to in Articles 3 new, 4, 5, 6, 7 and 8 of this law 

were committed by a subordinate does not relieve the superior of personal criminal 

responsibility if the superior had effective command and control or authority and 

control over the subordinate, and the superior knew or had reason to know that the 

subordinate was about to commit such acts or had done so and the superior failed to 

take the necessary and reasonable measures to prevent such acts or to punish the 

perpetrators.”123 

43. As discussed in the previous section dealing with punishable acts, there is some 

overlap between punishable acts of genocide found in the specific genocide 

provisions of the relevant Statutes (just discussed), and the separate modes of liability 

enumerated in the separate provisions of the Statutes of the ad hoc Tribunals and the 

ECCC (discussed in the following sections).   

44. The following subheadings will discuss each mode of liability in the following order, 

as set out in the Establishment Law: planning, instigating, ordering, aiding and 

abetting, committing, JCE (which is considered by the ICTY to be a form of 

commission, although not included in the ECCC Establishment Law, and currently 

subject to Appeal124),  and superior responsibility. 

1. Planning 

a. Generally 

45. According to the Kordić Trial Chamber “planning constitutes a discrete form of 

responsibility under Article 7(1) of the Statute, and . . . an accused may be held 

criminally responsible for planning alone.”125  In order to be held responsible for 

planning a particular crime, it is necessary to show that one or more persons designed 

the criminal conduct of one or more statutory crimes that are later committed.126  

Further, it must be shown that at the preparatory stage there was at least a substantial 

level of involvement in the planning on the part of the accused.127  It would appear 

that the crime in question must actually have been committed for a person to be liable 

                                                 
123 Id. 
124 See Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC  ), Record of Appeals, 14 December 2009, 
D97/14, ERN: 00414559. 
125 Prosecutor v. Kordić & Čerkez, IT-95-14-T, Judgement 26 February 2001 (“Kordić Trial Judgement”), para. 
386. 
126 Prosecutor v. Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004 (“Kordić Appeal Judgement”), 
para. 26. 
127 Brđanin Trial Judgement, para. 357. 
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for planning it,128 though a person who has both planned and perpetrated a crime, will 

only be held liable for the latter.129  Absent direct evidence, circumstantial evidence 

will be considered in determining the existence of a plan.130  

46. The mens rea for “planning” generally is that of either direct or indirect intent.  

Indirect intent is said to amount to the accused accepting that a crime will be 

committed as a consequence of his actions.  Thus, it is possible, for planning 

generally, to have a level of intent which is lower than direct intent.  While it is 

unclear whether indirect intent may fall as low as a mere recklessness standard, it 

seems that recklessness is not considered a sufficient level of intent upon which to 

convict an individual before the Tribunals.131  A perpetrator may be liable for 

planning where he intended that the crime be committed or acted with the awareness 

of the substantial likelihood that a crime could be committed.  

b. Planning Genocide 

47. The Akayesu Trial Chamber stated that “planning is similar to the notion of complicity 

in Civil law, or conspiracy under Common law, as stipulated in Article 2 (3) of the 

Statute.  But the difference is that planning, unlike complicity or plotting, can be an 

act committed by one person.  Planning can thus be defined as implying that one or 

several persons contemplate designing the commission of a crime at both the 

preparatory and execution phases.”132   

2. Instigating 

a. Generally 

                                                 
128 Prosecutor v. Galić, IT-98-29-T, Judgement, 5 December 2003 (“Galić Trial Judgement”), para. 168, where 
the Trial Chamber held that “[p]lanning has been defined to mean that one or more persons designed the 
commission of a crime, at both the preparatory and execution phases, and the crime was actually committed 
within the framework of that design by others.” 
129 Kordić Trial Judgement, para. 386; Brđanin Trial Judgement, para. 268, stating “[w]here an accused is found 
guilty of having committed a crime, he or she cannot at the same time be convicted of having planned the same 
crime. Involvement in the planning may however be considered an aggravating factor.” 
130 Prosecutor v. Blaškić, IT-95-14-T, Judgement, 3 March 2000 (“Blaškić Trial Judgement”), para. 279. 
131 It bears noting that this has neither been discussed in the context of planning nor has the exact standard of 
intent been clearly articulated. In the context of “ordering”, see Blaškić Appeal Judgement, para. 41: “Having 
examined the approaches of national systems as well as International Tribunal precedents, the Appeals Chamber 
considers that none of the Trial Chamber’s above articulations of the mens rea for ordering under Article 7(1) of 
the Statute, in relation to a culpable mental state that is lower than direct intent, is correct. The knowledge of any 
kind of risk, however low, does not suffice for the imposition of criminal responsibility for serious violations of 
international humanitarian law. The Trial Chamber does not specify what degree of risk must be proven. Indeed, 
it appears that under the Trial Chamber’s standard, any military commander who issues an order would be 
criminally responsible, because there is always a possibility that violations could occur. The Appeals Chamber 
considers that an awareness of a higher likelihood of risk and a volitional element must be incorporated in the 
legal standard.” (Emphasis added.) 
132 Akayesu Trial Judgement para. 479. 
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48. Liability by means of instigation arises by prompting another to commit an offense.133  

This can be done through either a positive act or by an omission.  For liability to arise 

pursuant to an omission, one must be able to show that the conduct of the accused was 

intended to cause the perpetrator to act and that the omission actually had that 

result.134  In addition, it is necessary to establish a causal link between the instigation 

and the commission of the crime.  While the standard is less than a “but for” test,135 it 

is necessary to demonstrate that the instigation was “a factor substantially 

contributing to the conduct of the principal(s).”136  According to the Orić Trial 

Chamber, instigation: 

[r]equires some kind of influencing the principal perpetrator…[but] does 
not necessarily presuppose that the original idea or plan to commit the 
crime was generated by the instigator.  Even if the principal perpetrator 
was already pondering on committing a crime, the final determination can 
still be brought about by persuasion or strong encouragement of the 
instigator.  However, if the principal perpetrator…has definitely decided 
to commit the crime, further encouragement or moral support may merely, 
though still, qualify as aiding and abetting.137 

 

49. The Trial Chamber further noted that instigation is not the same as the crime of 

“direct and public incitement” listed in the specific provision concerning genocide.138 

“Direct and public incitement” is an inchoate crime, and not a form of complicity.139 

50. Although it appears that there is some overlap between aiding and abetting and 

instigating, the key difference between these two modes of liability lies in the 

relationship between the conduct of the participant and the actual perpetration of the 

crime.  Aiding and abetting can be considered as moral support – where it has a 

substantial effect on the commission of the crime – while instigating connotes more of 

a psychological influence by the instigator onto the principal which encourages him to 

carry out the illegal act.140  

51. Instigating, as a mode of liability, is also included in the ICC Statute under Article 

25(1)(b), under “soliciting or inducing.”  Soliciting may be taken to mean “urging, 

advising, commanding, or otherwise inciting another to commit a crime” while 

                                                 
133

 Id., para. 482; Krstić Trial Judgement, para. 601. 
134 Blaškić Trial Judgement, para. 280. 
135 For example, that “but for” the conduct of the accused, the crime would not have occurred. 
136 Kordić Appeal Judgement, para. 27. 
137 Prosecutor v. Orić, IT-03-68-T, Judgement 30 June 2006 (“Orić Trial Judgement”), para. 271.  
138 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 292.  
139 Id. 
140 Kordić Trial Judgement, para. 387. 
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inducing means the “enticement or urging of another to commit a crime.”  There is, 

therefore, a substantial similarity between the two terms.141  Indeed, the French 

version of the Statute refers to “sollicite ou encourage” thereby employing a form of 

solicitation to express the English term induce.142   

52. The mens rea for instigating is the same as that required for planning.  It is either 

direct intent by sharing the mens rea for the underlying offense or indirect intent by 

being aware of a “substantial likelihood” that the crime will occur, thus accepting the 

crime as a consequence of his actions.143 

b. The Difference Between Instigating and Inciting Genocide 

53. There has been some discussion within the jurisprudence on genocide as to the 

relationship between “instigating” and “direct and public incitement to commit 

genocide.”  Nonetheless, it should be noted that the two concepts are necessarily 

distinct: “instigating” is a mode of liability while “incitement” is a substantive, albeit 

inchoate, crime.  Although the Akayesu Trial Chamber has somewhat contradictorily 

referred to the two concepts as “synonymous” in the English version of the Statute, it 

correctly held that the two concepts should be considered separately.144  There are 

other differences between “instigating” and “incitement” aside from the fact that the 

former is a mode of liability while the latter is a substantive crime.  Fundamentally, 

the “direct and public” element necessary for incitement to genocide is not present in 

instigation.145  Equally important is the fact that the mens rea for direct and public 

                                                 
141 See Kai Ambos, Article 25 Individual Criminal, in COMMENTARY ON THE ROME STATUTE OF THE 

INTERNATIONAL CRIMINAL COURT 743, 753(Otto Triffterer ed., 2008). 
142 ICC Statute, Article 25(3)(b) “Aux termes du présent Statut, une personne est pénalement responsable et peut 
être punie pour un crime relevant de la compétence de la Cour si: (b) Elle ordonne, sollicite ou encourage la 
commission d’un tel crime, dès lors qu’il y a commission ou tentative de  commission de ce crime.” (Emphasis 
added). 
143 Blaškić  Appeal Judgement, para. 42; Kordić Appeal Judgement, para. 32. 
144 Akayesu Trial Judgement, paras. 481– 82. “The second form of liability is 'incitation' [in the French version 
of the Statute] to commit a crime, reflected in the English version of Article 6(1) by the word instigated.  In 
English, it seems the words incitement and instigation are synonymous.  Furthermore, the word ‘instigated’ or 
‘instigation’ is used to refer to incitation in several other instruments.  However, in certain legal systems and, 
under Civil Law, in particular, the two concepts are very different.  Furthermore, and even assuming that the 
two words were synonymous, the question would be to know whether instigation under Article 6(1) must 
include the direct and public elements, required for incitement, particularly, incitement to commit genocide 
(Article 2 (3)(c) of the Statute) which, in this instance, translates incitation into English as ‘incitement’ and no 
longer ‘instigation.’  Some people are of that opinion.  The Chamber also accepts this interpretation.  That said, 
the form of participation through instigation stipulated in Article 6(1) of the Statute, involves prompting another 
to commit an offense; but this is different from incitement in that it is punishable only where it leads to the 
actual commission of an offense desired by the instigator.” 
145 Prosecutor v. Akayesu, ICTR-96-1-A, Judgement, paras. 478-83. 
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incitement to commit genocide requires specific intent.146  Context is everything in 

incitement: inciters often speak euphemistically and words which may appear 

innocuous to the ordinary bystander may become far more sinister when considered 

subjectively against the background of a particular situation.147 

3. Ordering 

a. Generally 

54. Ordering may be said to entail a person in a position of authority using that position to 

convince another to commit an offense.148  Although the person giving the order must 

be in a position of authority, “no formal superior/subordinate relationship is 

necessary,” as de facto authority may suffice.149  Ordering differs from command 

responsibility in that to be liable for ordering, there is no requirement of effective 

control to prevent crimes or punish perpetrators, as there is for command 

responsibility.150
  

55. The order may be expressed or implied and its existence can be established through 

circumstantial evidence.151  Liability may arise even if the order was given indirectly 

to the person who actually commits the crime and the order itself need not be prima 

facie illegal to attract responsibility.152  Passing an illegal order down the chain of 

command can result in an individual being regarded as having ordered the crime 

himself in the sense of “reissuing orders that were illegal in the circumstance.”153   

56. A causal link must be shown between the order and the actual commission of the 

crime. Ordering should be considered as being “closely associated” with instigating 

and so it is necessary to show that the order was a substantial factor in the commission 

                                                 
146 Akayesu Trial Judgement, para. 560, stating that “[t]he mens rea required for the crime of direct and public 
incitement to commit genocide lies in the intent to directly prompt or provoke another person to commit 
genocide.  It implies a desire on the part of the perpetrator to create by his actions a particular state of mind 
necessary to commit such a crime in the minds of the person(s) he is so engaging.” 
147 See Akayesu Trial Judgement, para. 557, stating “the direct element of incitement should be viewed in the 
light of its cultural and linguistic content.  A speech may be perceived as ‘direct’ in one country, and not so in 
another, depending on the audience.” 
148 Krstić Trial Judgement, para. 601; Prosecutor v. Rutaganda, ICTR-096-3-T, Judgement, 6 December 1999, 
para. 39. Ordering is also set out as a mode of liability under Article 25(1)(b) of the ICC Statute.   
149 Kordić Appeal Judgement, para. 28. 
150 See Prosecutor v. Kamuhanda, ICTR-99-54-A, Judgement 19 September 2005 (“Kamuhanda Appeal 
Judgement”), para. 75. “Superior responsibility under Article 6(3) of the [ICTR] Statute requires that the 
accused exercise ‘effective control’ over his subordinates to the extent that he can prevent them from 
committing crimes or punish them after they have committed the crimes.  To be held responsible under Article 
6(1) of the Statute for ordering a crime, on the contrary, it is sufficient that the accused have authority over the 
perpetrator of the crime.” 
151 Blaškić Trial Judgement, para. 281. 
152 Id. para. 282. 
153 Prosecutor v. Kupreškić, IT-95-16-T, Judgement, 14 January 2000, para. 862.   
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of the crime.154  Indeed, the Kamuhanda Appeals Chamber set out an even stricter 

standard of a “direct and substantial effect on the commission of the illegal act.”155  A 

person cannot be convicted for ordering when he or she has also committed the same 

crime.156  Moreover, an order cannot be given by omission, arising out of a failure to 

act or to prevent the commission of a crime.157   

57. It has been held that it is the mens rea of the person issuing the order, rather than the 

person following it, which is relevant.158  The requisite level of intent is either that the 

Accused shares the mens rea for the underlying act (direct intent) or that he 

nonetheless has an awareness that there is a substantial likelihood that a crime will be 

committed in the execution of the plan (indirect intent).159  According to the Blaškić 

Appeals Chamber:  

Having examined the approaches of national systems as well as 
International Tribunal precedents, the Appeals Chamber considers that 
none of the Trial Chamber’s above articulations of the mens rea for 
ordering under Article 7(1) of the Statute, in relation to a culpable mental 
state that is lower than direct intent, is correct.  The knowledge of any kind 
of risk, however low, does not suffice for the imposition of criminal 
responsibility for serious violations of international humanitarian law.  
The Trial Chamber does not specify what degree of risk must be proven.  
Indeed, it appears that under the Trial Chamber’s standard, any military 
commander who issues an order would be criminally responsible, because 
there is always a possibility that violations could occur.  The Appeals 
Chamber considers that an awareness of a higher likelihood of risk and a 
volitional element must be incorporated in the legal standard.160

  

 

The mens rea may be inferred from a variety of circumstances,161 although it must be 

the only reasonable inference available to the court.162 

b. Ordering Genocide 

58. The elements of ordering for genocide do not differ from the elements of ordering for 

the other enumerated crimes.163  Thus, it has been held that rather than having to 

                                                 
154 Prosecutor v. Strugar, IT-01-42-T, Trial Judgement, 13 January 2005 (“Strugar Trial Judgement”), para. 
332. 
155 Kamuhanda Appeal Judgement, para. 75. 
156 Stakić Trial Judgement, para. 445. 
157 Prosecutor v. Galić, IT-98-29-A, Judgement, 30 November 2006, para. 176. 
158 Blaškić Trial Judgement, para. 282. 
159 Kordić Trial Judgement, para. 386; Blaškić Trial Judgement, para. 278. 
160 Blaškić Appeal Judgement, para. 41. 
161 Prosecutor v. Vasiljević, IT-98-32-A, Judgement, 25 February 2004 (“Vasiljević Appeal Judgement”), para. 
120; Galić Trial Judgement, para. 171. 
162 Strugar Trial Judgement, para. 333. 
163 See GIDEON BOAS ET. AL., FORMS OF RESPONSIBILITY IN INTERNATIONAL CRIMINAL LAW 364-80 (Cambridge 
University Press 2007). 



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 26 of 61                                            

possess the specific intent for genocide, it suffices that the person issuing the order 

possesses knowledge of the substantial likelihood of genocide being committed by the 

person receiving the order.164 

4. Aiding and Abetting 

a. Generally 

59. Although often considered together, aiding and abetting should nonetheless be viewed 

as two distinct concepts: “Aiding” refers to the provision of assistance, while 

“abetting” may simply involve encouraging or being sympathetic to, the commission 

of a particular act.165  The use of the disjunctive form aiding or abetting in a number 

of the Tribunals’ judgements shows that an accused does not need to come within the 

definition of both aiding and abetting to incur liability under this form of 

responsibility.166  

60. In order to establish criminal responsibility for aiding and abetting, the Prosecution 

must establish the physical elements of aiding and abetting by proving: (a) that the 

accused carried out an act that consisted of practical assistance, encouragement or 

moral support to the perpetration of a crime or underlying offense,167 and (b) that this 

practical assistance, encouragement, or moral support had a substantial effect on the 

commission of the crime or the underlying offense without having necessarily caused 

the act of the principal offender.168  

                                                 
164 See e.g., Semanza Trial Judgement, para. 418, referring to a “knew or had reason to know” standard.  
Although the requirement of an official superior-subordinate relationship was overturned on appeal, the mens 

rea was not contested. See Prosecutor v. Semanza, IT-97-20-A, Judgement, 20 May 2005, paras. 361-64.  
165 Prosecutor v. Limaj et al. IT-03-66-T, Judgement 30 November 2005 (“Limaj Trial Judgement”), para. 516; 
Prosecutor v. Kvočka et al. IT-98-30/1-T, Judgement, 2 November 2001 (“Kvočka Trial Judgement”), para. 254; 
Akayesu Trial Chamber, para. 484; Blaškić Trial Judgement, para. 284, fn. 510. 
166 Kvočka Trial Judgement, paras. 255-57; Kayishema Trial Judgement, para. 197. Certain ICTY judgements 
have treated aiding and abetting collectively, however. See Furundzija Trial Judgement, para. 249; Prosecutor v. 

Tadić, IT-94-I-T, Opinion and Judgement, 7 May 1997 (“Tadić Trial Judgement”), para. 689.  
167 Prosecutor v. Lukić & Lukić, IT-98-32/1-T, Judgement, 20 July 2009 (“Lukić Trial Judgement”), para. 901; 
Prosecutor v. Blagojević & Jokić, IT-02-60-A, Judgement, 9 May 2007 (“Blagojević Appeal Judgement”), para. 
127; Prosecutor v. Simić, IT-95-9-A, Judgment, 28 November 2006 (“Simić Appeal Judgement”), para. 85; 
Blaškić Appeal Judgement, para. 45; Prosecutor v. Tadić, IT-94-1-A, Judgement, 15 July 1999 (“Tadić Appeal 
Judgement”), para. 229; Prosecutor v. Aleksovski, IT-95-14/1-A Judgement 24 March 2000 (“Aleksovski Appeal 
Judgement”), paras. 162-64; Prosecutor v. Delalić et al., IT-96-21-A, Appeal Judgement, 20 February 2001 

(“Čelebići Appeal Judgement”), para. 352; Prosecutor v. Naletilić & Martinović, IT-98-34-T, Judgement, 31 
March 2003 (“Naletilić Trial Judgement”), para. 63; Prosecutor v. Simić et al., IT-95-9-T, Judgement, 17 
October 2003 (“Simić Trial Judgement”), para. 161; Prosecutor v. Furundžija IT-95-17/1T, Judgement 10 
December 1998 (“Furundžija Trial Judgement”), paras. 235, 249; Prosecutor v. Vasiljević, IT-98-32-T, 
Judgement, 29 November 2002, paras. 70-71; Vasilijević Appeal Judgement, para. 102.  
168 Lukić Trial Judgement, para. 901; Blagojević Appeal Judgement, para. 127; Simić Appeal Judgement, para. 
85; Prosecutor v. Milutinović, IT-05-87-T, Judgement, 26 February 2009 (“Milutinović Trial Judgement”), para 
89; Blaškić Appeal Judgement, para. 46; Vasilijević Appeal Judgement, para 102; Furundžija Trial Judgement, 
paras. 223-24, 249; Aleksovki Appeal Judgement, para. 61; Prosecutor v. Kunarac et al., IT-96-23-T & IT-96-
23/1-T, Judgement, 22 February 2001 (“Kunarac Trial Judgement”), para. 391.  



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 27 of 61                                            

61. The relevant act of assistance need not necessarily have caused the acts of the 

principal but it must have had a direct and substantial effect.169  This connotes a 

causal relationship between the contribution and its effect on the commission of the 

crime in question, although the accused need not necessarily be physically present at 

the scene of the crime.  The requirement of a substantial effect is thus a limiting factor 

on this form of liability, yet it is a far from precise notion and has not been adequately 

clarified in the jurisprudence of the Tribunals.  For example, the Tadić Trial Chamber 

did not seem to take the requirement of a direct and substantial effect particularly 

seriously, including as it did “all acts of assistance by words or acts that lend 

encouragement or support.”170  The Furundžija Trial Chamber took a more 

sophisticated, if equally broad view of aiding and abetting and what is meant by 

“direct and substantial.”  Here, the Trial Chamber distinguished between the nature of 

assistance and its effect on the act of the principal.  As to the former, the assistance 

need not be “tangible” and “moral support and encouragement” would be considered 

sufficient.171  It must further be shown that the acts in question made a “significant 

difference to the commission of the criminal act by the principal.”  This implies that it 

would not be sufficient if the accomplice has only “a role in a system without 

influence.”172  Mere presence of a person in a position of authority at the scene of the 

crime may be sufficient to establish this, however, if it has “a significant legitimising 

or encouraging effect on the principals,”173 and if the person in authority knew that his 

presence will encourage or give moral support to the principal perpetrator.174  In 

particular, the presence of a superior can be perceived as an important indicium of 

encouragement or support.175  

62. Aiding and abetting can be upheld in cases of omission, as long as this omission is 

“directed to assist, encourage or lend moral support to the perpetration of a crime and 

                                                 
169 ILC Draft Code with Commentary, p. 21, para. 11. This was followed by the ICTY Appeals Chamber in 
Tadić. See Tadić Appeal Judgement, para. 229. See also Blaškić  Appeal Judgement, para. 48; Vasiljević Appeal 
Judgement, paras. 134-35. 
170 Tadić Trial Judgement, para. 689. 
171 Furundžija Trial Judgement, para. 199. 
172 Kayishema Trial Judgement, paras. 217, 233-34. 
173 Lukić Trial Judgement, para. 901; Prosecutor v. Brđanin, IT-99-36-A, Judgement, 3 April 2007 (“Brđanin 

Appeal Judgement”), paras. 273, 277; Kayishema Appeal Judgement, paras. 201-02; Prosecutor v. Aleksovski, 
IT-95-14/1-T Judgement 25 June 1999, para. 87; Milutinović Trial Judgement, para. 90. 
174 Kayishema Trial Judgement, para. 201; Aleksovski, Trial Judgement, para. 65. 
175 Akayesu Trial Judgement, para 693. 
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have a substantial effect on the perpetration of the crime.”176  Aiding and abetting 

includes culpable omissions where: “(a) there is a legal duty to act, (b) the accused 

has the ability to act, (c) he fails to act either intending the criminal consequences or 

with the awareness and consent that the consequences will ensue, and (d) failure to act 

results in the commission of the crime.”177 

63. There are three possible stages of the crime or underlying offense – “planning, 

preparation or execution”178 – and the accused may aid or abet at one or more of these 

stages.179  Furthermore, the practical assistance, encouragement or moral support may 

occur before, during, or after the crime or underlying offense occurs.180  It is not 

required to provide evidence of a plan or agreement between the aider and abettor, 

and the physical perpetrator or intermediary perpetrator,181 nor that there is a causal 

relationship between the conduct of the aider or abettor and the commission of the 

crime.182 

64. While the practical assistance, encouragement or moral support provided by the 

accused must have a substantial effect upon the commission of the crime or 

underlying offense,183 it is not necessary for the Prosecution to prove that the crime or 

underlying offense would not have been perpetrated but for the contribution of the 

accused.184  The accused may only be held liable for aiding and abetting under Article 

7(1) of the ICTY Statute if the crime or underlying offense is indeed performed.185   

                                                 
176 Prosecutor v. Orić, IT-03-68-A, Judgement, 3 July 2008, (“Orić Appeal Judgement”), para. 43; Prosecutor v. 

Nahimana, ICTR-99-52-A, Judgement, 28 November 2007 (“Nahimana Appeal Judgement”), para. 482; 
Milutinović Trial Judgement, para. 90; Prosecutor v.  Ntagerura et al., ICTR-96-46-A, Judgement, 7 July 2006 
(“Ntagerura Appeal Judgement”), para. 334; Prosecutor v. Ntagerura et al., ICTR-96-46-T, Judgement and 
Sentence, 25 February 2004 (“Ntagerura Trial Judgement”), para. 659; Prosecutor v. Mrkšić et al., IT-95-13/1-
T, Judgement, 27 September 2007, paras. 553-54; Blaškić Appeal Judgement, para. 47. 
177 Milutinović Trial Judgement, para. 90. 
178 Article 7(1) of the ICTY Statute. 
179 Milutinović Trial Judgement, para. 91. 
180 Lukić Trial Judgement, para. 901; Blagojević Appeal Judgement, para. 127; Simić Appeal Judgement, para. 
85; Blaškić Appeal Judgement, para. 48; Čelebići Appeal Judgement, para. 352; Milutinović Trial Judgement, 
para. 91; Kunarac Trial Judgement, para. 391; Blaškić Trial Judgment, para. 285; Naletilić Trial Judgement, 
para. 63; Simić Trial Judgement, para. 162; Kvočka Trial Judgement, para. 256; Ntagerura Appeal Judgement, 
para. 372. 
181 Milutinović Trial Judgement, para. 91; Tadić Appeal Judgement, para. 229; Brđanin Appeal Judgement, para. 
263; Simić Trial Judgement, para 162.  
182 Lukić Trial Judgement, para. 901; Simić Appeal Judgement, para. 85; Blaškić Appeal Judgement, para. 48; 
Ntagerura Appeal Judgement, para. 372. 
183 Milutinović Trial Judgement, para. 92; Prosecutor v. Kvočka et al, IT-98-30/1-A, Judgement, 28 February 
2005 (“Kvočka Appeal Judgement”), para. 90; Blaškić Appeal Judgement, para. 46; Naletilić Trial Judgement, 
paras. 63, 507. 
184 Blaškić Appeal Judgement, para. 48; Milutinović Trial Judgement, para. 92. 
185 Milutinović Trial Judgement, para. 92. 
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65. The mental elements of this form of criminal responsibility that need to be proven by 

the Prosecution are that either: (a) the accused intentionally performed an act with the 

knowledge that it would lend practical assistance, encouragement or moral support to 

the commission of a crime or underlying offense;186 or (b) the accused was aware of 

the essential elements of the crime or underlying offense that he is charged with, 

including the mental state of the physical or intermediate perpetrator,187 and he then 

took the conscious decision to act in the knowledge that he would thereby support the 

commission of the crime. 

66. In cases where the accused is charged for omissions, the Prosecution must prove that 

the accused knew that his omission would assist in the commission of the crime of the 

principal perpetrator and that he was aware of the essential elements of the crime 

which was ultimately committed by the principal.188  The mens rea of aiding and 

abetting also requires that, by his or her conduct, the aider or abettor assists or 

facilitates the commission of the crime.189     

67. While the lending of practical assistance, encouragement or moral support must be 

intentional, it is not essential that the accused had the intent to commit the crime or 

underlying offense.190 The accused’s knowledge does not need to be overtly expressed 

and may be inferred from the circumstances.191  The accused must be aware of the 

essential elements of the substantive crime or underlying offense,192 including the 

perpetrator’s state of mind;193 it is not necessary for the accused to share the intent of 

the principal offender194 or for him to know the exact crime which the principal 

intended to commit.195  However, regarding specific intent crimes, the accused must 

                                                 
186 Vasiljević Appeal Judgement, para. 102; Milutinović Trial Judgement, para. 93. 
187 Aleksovski Appeal Judgement, para. 162; Simić Appeal Judgement, para. 86; Milutinović Trial Judgement, 
para. 93. 
188 Orić Appeal Judgement, para. 43. 
189 Lukić Trial Judgement, para. 902; Simić Appeal Judgement, para. 86; Blaškić Appeal Judgement, paras. 45, 
49; Vasiljević Appeal Judgement, para. 102; Furundžija Trial Judgement, para. 249. 
190

 Kunarac Trial Judgement 392; Krstić Appeal Judgement, Partial Dissenting Opinion of Judge Shahabuddeen, 
para. 66; Milutinović Trial Judgement, para. 94. 
191 Milutinović Trial Judgement, para. 94; Strugar Trial Judgement, para. 350; Kvočka Appeal Judgement, para. 
237; Vasiljević Appeal Judgement, paras. 120, 128. 
192 Brđanin Appeal Judgement, para. 484; Simić Appeal Judgement, para. 86; Aleksovski Appeal Judgement, 
para. 162; Nahimana Appeal Judgement, para. 482; Milutinović Trial Judgement, para. 94. 
193 Lukić Trial Judgement, para. 902; Simić  Appeal Judgement, para. 86; Aleksovski Appeal Judgement, para. 
162. 
194 Aleksovski Appeal Judgement, para. 162: Kunarac Trial Judgement, para. 392. 
195 Simić Appeal Judgement, para. 86; Blaškić Appeal Judgement, para. 50; Nahimana Appeal Judgement, para. 
482. 
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know of the principal perpetrator’s specific intent.196 Knowledge can be inferred from 

the relevant circumstances.197 

b. Aiding and Abetting Genocide 

68. Aiding and abetting genocide has been considered in terms of its relationship with 

complicity in genocide.  The Genocide Convention applies not only to the direct 

perpetrators of genocide but also to those who conspire or are complicit in its 

commission.  There has been considerable debate and confusion at the ad hoc 

Tribunals as to whether aiding and abetting and complicity are distinct concepts and 

furthermore, whether specific intent is the mens rea required for either or both.  In 

Akayesu, for example, the ICTR Trial Chamber did indeed distinguish aiding and 

abetting as specified in Article 6(1) of the ICTR Statute, applicable to all crimes 

within the Tribunal’s jurisdiction from complicity in genocide, specified in Article 

2(3)(e) of the ICTR Statute.198  It remarked that: 

 [w]here a person is accused of aiding and abetting, planning, preparing or 
executing genocide, it must be proven that such a person acted with 
specific genocidal intent, i.e. the intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group as such, whereas, as stated 
above, there is no such requirement to establish accomplice liability in 
genocide.199 

 
As well as differences in the mens rea requirement, the Trial Chamber stated that the 

actus reus for aiding and abetting is different, in that it is possible to aid and abet 

through an omission, while complicity requires a positive act.200  

69. The Kayishema Trial Chamber, on the other hand, concluded that specific intent was 

necessary for all forms of genocide under Article 2(3) of the ICTR Statute but that 

knowledge would suffice for aiding and abetting.201  The Ntakirutimana Trial 

Chamber concluded that aiding and abetting genocide required specific intent.202 The 

Appeals Chamber reversed this finding, following the reasoning of the Krstić Appeals 

                                                 
196 Blagojević Appeal Judgement, para. 127; Simić Appeal Judgement, para. 86; Krstić Appeal Judgement, 
paras. 140-41. 
197 Lukić Trial Judgement, para. 902; Limaj Trial Judgement, para. 518; Prosecutor v. Delalić et al., IT-96-21-T, 
Judgement, 16 November 1998 (“Čelebići Trial Judgement”), para. 328; Tadić Trial Judgement, para. 676. 
198 Akayesu Trial Judgement, para. 546. 
199 Id. para. 547. 
200 Id. para. 485. 
201 Kayishema Trial Judgement, para. 91. 
202 Prosecutor v. Ntakirutimana & Ntakirutimana, ICTR-96-10-T & ICTR-96-17-T, Judgement and Sentence, 
21 February 2003 (”Ntakirutimana Trial Judgement”), para. 787.  
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Chamber.203
  This was a departure from Semanza, where the Trial Chamber failed to 

find any material distinction between complicity and aiding and abetting.  The mens 

rea requirement for both was held to be awareness of the specific intent of the 

principal perpetrator, although it would not be necessary for the accomplice to share 

this intent.204 

70. Although Semanza was followed by the Stakić Trial Chamber,205 the Krstić Appeals 

Chamber found that there is a distinction between complicity and aiding and 

abetting.206  It noted that while there is some overlap between the two provisions, the 

Appeal Chamber was obliged to read the Statute with the “utmost respect to the 

language used by the legislator.”  Therefore, such overlap could not be considered a 

mere oversight.  “Complicity” and “accomplice” could mean something broader than 

aiding and abetting.207  Importantly, the Appeals Chamber found that aiding and 

abetting requires “knowledge” 208 as its mens rea while complicity required specific 

intent.209  The Brđanin Trial Chamber held that “the meaning of complicity in 

genocide is governed by the general principles of criminal law.  Complicity in 

genocide, where it consists of aiding and abetting genocide, does not require proof 

that the accomplice had the specific intent to destroy, in whole or in part, a protected 

group.”210 

71. The fact that complicity is a mode of liability, distinct from aiding and abetting 

complicates the question of specific intent and aiding and abetting genocide.  The 

mens rea for the former is specific intent but the mens rea for aiding and abetting 

genocide is now accepted as being knowledge.211  Indeed, the fact that the physical 

element of aiding and abetting may be more easily proven should militate towards a 

higher level of intent.  If one considers that a person may be guilty of aiding and 

abetting by his mere presence at the crime scene, removing a requirement that he 

                                                 
203 Prosecutor v. Ntakirutimana & Ntakirutimana, ICTR-96-10-A & ICTR-96-17-A, Judgement, 13 December 
2004 (“Ntakirutimana Appeal Judgement”), paras. 500-01, citing Krstić Appeal Judgement, para. 140. 
204 Semanza Trial Judgement, para. 388. 
205 Stakić Trial Judgement, para. 531. 
206 Krstić Appeal Judgement, paras. 138-39. 
207 Id. para. 139. “Because the Statute must be interpreted with the utmost respect to the language used by the 
legislator, the Appeals Chamber may not conclude that the consequent overlap between Article 7(1) and Article 
4(3) is a result of an inadvertence on the part of the legislator where another explanation, consonant with the 
language used by the Statute, is possible.  In this case, the two provisions can be reconciled because the terms 
‘complicity’ and ‘accomplice’ may mean something broader than that of aiding and abetting.” 
208 Id. para. 140.  
209 Id. para. 142. 
210 Brđanin Trial Judgement, para. 730 (emphasis added). 
211 Ntakirutimana, Appeal Judgement, para. 501. 
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share in the specific intent of the perpetrator removes him still further from the core 

elements of genocide. 

5. Committing 

a. Generally 

72. Committing is a form of liability which is primarily concerned with an accused 

person’s physical involvement.212  Committing was defined early on in the 

jurisprudence of the ICTY by reference to “the physical perpetration of a crime by the 

offender himself, or the culpable omission of an act that was mandated by a rule of 

criminal law.”213  The Stakić Trial Chamber understood “committing” to mean that 

“the accused participated, physically or otherwise directly or indirectly, in the 

material elements of the crime charged through positive acts or, based on a duty to 

act, omissions, whether individually or jointly with others.”214  Article 25(1)(a) of the 

ICC Statute, by contrast, distinguishes between three forms of committing: either 

individually, jointly with another (co-perpetration), or perpetration through another 

person (perpetration by means).215   

73. The actus reus involves a direct personal or physical participation in the material 

element of a crime within the Statute of the Tribunal, either through positive acts and 

omissions; individually or jointly with others.216  It is possible to have several 

perpetrators, although each one does not have to contribute in equal terms to the 

commission of the crime.217  

74. The mens rea for committing is the same as that for planning, instigating and ordering 

i.e. either direct intent by sharing the mens rea for the underlying offense or indirect 

intent by being aware of a “substantial likelihood” that the crime will occur, with the 

individual thus accepting the crime as a consequence of his actions.218 

b. Committing Genocide 

75. In the context of genocide, the ICTY has been somewhat reluctant to convict 

individuals as direct and physical perpetrators of genocide, preferring to use one of 

the other modes of liability available to it.  A pertinent example of this is the Krstić 

                                                 
212 Tadić Appeal Judgement, para. 188. 
213 Id. 
214 Stakić Trial Judgement, para. 439. 
215 See A. Eser, Individual Criminal Responsibility, in THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL 

COURT: A COMMENTARY 767, 789-95. (Antonio Cassese et al. eds., Oxford University Press 2002). 
216 Limaj Trial Judgement, para. 509. 
217 Stakić Trial Judgement, para. 439. 
218 Blaškić Appeal Judgement, para. 42; Kordić Appeal Judgement, para. 32. 
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case.  Here, although the Trial Chamber deemed Krstić a principal perpetrator, it 

nevertheless decided to convict him of genocide on the basis of his participation in a 

JCE.219  This JCE conviction was overturned on Appeal, and a conviction for the 

aiding and abetting of genocide was entered instead.220 

76. By contrast to the reticence of the ICTY to enter genocide convictions for 

“committing,” the ICTR has been keen to convict individuals as actual perpetrators of 

genocide, thus, broadening the notion of committing genocide.  This arguably reflects 

a belief that “committing” genocide is somehow more serious than perpetration 

through other modes of liability.  However, direct and physical perpetration of 

genocide is not always easy to prove.  The Gacumbitsi Appeals Chamber issued a 

judgement which suggested that it might be possible to “commit” genocide through 

acts that go beyond mere physical perpetration.221  Here, the Appeals Chamber found, 

by majority, that the Trial Chamber had not erred when it convicted Gacumbitsi of 

genocide where the actus reus of that offense had been fulfilled by his killing of an 

elderly Tutsi teacher named Murefu.  This was the case even though the killing had 

not been mentioned in the indictment.  The Appeals Chamber concluded that 

Gacumbitsi had sufficient notice “that he was being charged with committing 

genocide through the killing of Mr. Murefu” because of a witness summary that had 

been disclosed to the Defence prior to trial.222  Perhaps in recognition of the 

questionable nature of this finding, the majority felt it necessary to state that “even if 

the killing of Mr. Murefu were to be set aside, the Trial Chamber’s conclusion that the 

Appellant ‘committed’ genocide would still be valid.”223 

77. Gacumbitsi had not physically perpetrated any other acts of genocide than the killing 

of Mr. Murefu.  Thus, to find him guilty of “committing” genocide without this 

conviction would require a broader interpretation of the term.  As a consequence, the 

Appeals Chamber held that “direct and physical perpetration” of genocide: 

Need not mean physical killing; other acts can constitute direct 
participation in the actus reus of the crime.  Here, the accused was 
physically present at the scene of the Nyarabuye Parish massacre, which 

                                                 
219 Krstić Trial Judgement, para. 644. 
220 Krstić Appeal Judgement, para. 134 “Genocide is one of the worst crimes known to humankind, and its 
gravity is reflected in the stringent requirement of specific intent. Convictions for genocide can be entered only 
where that intent has been unequivocally established” (emphasis added). 
221 Prosecutor v. Gacumbitsi, ICTR-2001-64-A, Judgement 7 July 2006 (“Gacumbitsi Appeal Judgement”), 
para. 60. 
222 Id. para. 58. 
223 Id. para. 59. 
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he ‘directed’ and ‘played a leading role in conducting and, especially, 
supervising’… The Appeals Chamber is persuaded that in the 
circumstances of this case, the modes of liability used by the Trial 
Chamber … do not, taken alone, fully capture the Appellant’s criminal 
responsibility … he was present at the crime scene to supervise and direct 
the massacre, and participated in it actively by separating the Tutsi 
refugees so that they could be killed.  The Appeals Chamber finds…that 
this constitutes ‘committing’ genocide.224 

 

78. It is noteworthy that the majority of the Appeals Chamber had declined to apply JCE 

on the basis that it had not been properly pleaded in the indictment.  The mere 

assertion that the Accused “was acting in concert” in pursuit of a “common purpose” 

was insufficient to express JCE liability.225  It is therefore somewhat ironic that, in 

essentially creating a new form of committing, the Appeals Chamber produced the 

very result which it sought to avoid when it chose not to apply JCE.226  As Judge 

Güney remarked in his dissenting opinion: “the majority sets aside the established 

jurisprudence and gives a new meaning to ‘committing’ without providing compelling 

reasons for doing so.”227  He went on to remark that the judgement “is as vague as it is 

unsatisfactory, and this novel approach to ‘committing’ arises very late in the life of 

the Tribunal.”228 

79. The Appeals Chamber’s lack of coherent reasoning means that not only is the concept 

of “committing” genocide broadened, but little guidance is offered as to what may 

constitute “committing” in future cases, beyond the specific conduct of Gacumbitsi.229  

The implication of this unfortunate decision is that participation in a crime which can 

be termed “commission” is considered more culpable than conduct falling under non-

commission forms of liability.230 

80. The widening of commission-liability did not stop with the Gacumbitsi Judgement.  

Later, in the Seromba Appeal Judgement, the ICTR once again held that 

“committing” was not limited to physical perpetration.231  This case concerned the 

                                                 
224 Id. paras. 60-61 (emphasis added). 
225 Id. para. 165. This meant that the Accused had not been “meaningfully ‘informed of the nature of the 
charges’ so as to be able to prepare an effective defence.” However, see the Separate Opinion of Judge 
Shahabuddeen, which argued that JCE could and indeed should have been applied to the case.  Id., Separate 
Opinion of Judge Shahabuddeen, paras. 28-41. 
226 Id., Separate and Partially Dissenting Opinion of Judge Güney, para. 6. 
227 Id. para. 3. 
228 Id. para. 6. 
229 Gacumbitsi Appeal Judgement, paras. 60-61. 
230 See BOAS, at 118. 
231 Prosecutor v. Seromba ICTR-2001-66-A, Judgement 12 May 2008 (“Seromba Appeal Judgement”), para. 
161. 
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conviction of Seromba, a priest in charge of the Nyange parish in Kivumu common, 

Kibuye prefecture, for aiding and abetting genocide and extermination as a crime 

against humanity.232  This finding was primarily concerned with the destruction of 

Nyange church, where many Tutsi refugees had sought refuge.  The Trial Chamber 

had concluded that Seromoba lacked the requisite dolus specialis necessary for 

genocide and that there was insufficient proof that he had planned or committed the 

massacres of Tutsi refugees at the Nyange church, or that he participated in the latter 

by instigating or by ordering.  The Trial Chamber held, on the other hand, that as 

Seromba “could not have been unaware” both of the intent of the attackers and the 

substantial contribution that his conduct would have on the commission of genocide 

and extermination, he could be convicted for aiding and abetting.  In reaching this 

conclusion, the Trial Chamber relied on the more traditional definition of 

“committing” as revolving around physical perpetration set out by the Krstić Trial 

Chamber.233   

81. The conviction in Seromba was overturned by the Appeals Chamber and replaced 

with one of committing genocide and extermination. In doing so, the Appeals 

Chamber relied on the definition of “committing” established by the Gacumbitsi 

Appeals Chamber.  The Seromba Appeals Chamber did at least offer some additional 

clarification as to what the “new” legal standard for commission entails.234  It held 

that it must determine whether Seromba’s actions were “as much an integral part of 

the genocide as were the killing which [they] enabled.”235  Of particular relevance was 

Seromba’s position of authority and the respect which he commanded, as well as 

statements which he had made seemingly approving the destruction of one of the 

churches in his parish.  On the basis of these findings, the Appeals Chamber found 

that the legal standard propounded for committing was met.  Seromba “approved and 

embraces as his own the decision … to destroy the church” and he “fully exercised his 

influence over the bulldozer driver” who “accepted Athanase Seromba as the only 

                                                 
232 Prosecutor v. Seromba ICTR-2001-66-T, Judgement 13 December 2006, paras. 6-11. 
233 Id. para. 302, citing Krstić Trial Judgement, para. 601, which held that, “‘committing’ covers physically 
perpetrating a crime or engendering a culpable omission in violation of criminal law.” 
234 The Appeals Chamber also offered more authority than the Appeals Chamber in Gacumbitsi, in that it relied 
on all of two sources in support of its holding on commission. See Seromba Appeal Judgement, fn. 389 citing 
ARCHIBOLD CRIMINAL PLEADING, EVIDENCE AND PRACTICE (London Sweet and Maxwell 2007) ARCHIBOLD 

CRIMINAL PLEADING, EVIDENCE AND PRACTICE (London Sweet and Maxwell 2007); and a decision rendered by 
the German Federal Court of Justice, 26 July 1994, Entsheidungen des Bundesgerichtshofs in Strafsachen 

[BGHSt] 40, 218.   
235 Seromba Appeal Judgement, para. 161. 
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authority.”236  The Appeals Chamber also overruled the finding of the Trial Chamber 

that Seromba lacked specific intent to commit genocide.237 

82. Again, the decision to convict Seromba for “committing” genocide is highly 

questionable on the facts.  Aiding and abetting or instigating would have fit far more 

easily, especially as the mens rea required for both is only knowledge and not specific 

intent.  Indeed, as Judge Liu noted in his dissenting opinion, the Appeals Chamber 

appears to have confused physical perpetration with other forms of committing.238  

Yet, the underlying rationale of the judgement appears to be a desire on the part of 

the ICTR to make an example out of Seromba.239  This is reflected in the higher 

sentence imposed upon him on appeal.  Nonetheless, expanding the concept of 

“commission” to go beyond that which is direct and physical sets a dangerous 

precedent.   

6. Joint Criminal Enterprise 

a. General Overview of the Elements of JCE 

83. The term JCE240 was created by the ICTY Appeals Chamber in Tadić.
241  It is a form 

of criminal liability applied to a group of people who have carried out crimes 

collectively, even though the Statute of the ICTY did not explicitly include any form 

of common purpose or JCE liability under its provisions on individual criminal 

responsibility.242  In a nutshell, JCE imputes criminal responsibility where two or 

more persons shared a common criminal plan as result of which crimes were 

                                                 
236 Id. para. 171. 
237 Id. para. 181, stating that “[n]o reasonable trier of fact could have reached the conclusion that Athanase 
Seromba did not have genocidal intent.”  
238 Seromba Appeal Judgement, Dissenting Opinion of Judge Liu, para. 6. 
239 See in support of this contention, F. Giustiniani, Stretching the Boundaries of Commission Liability: The 

ICTR Appeal Judgement in Seromba, 6 J. INT’L CRIM. JUST. 783, 798 (2008). 
240 The concept of JCE has been variously and apparently interchangeably labelled as “common criminal plan,” 
“common criminal purpose,” “common design or purpose,” “common criminal design,” “common purpose,” 
“common design,” or “common concerted design.” The common purpose has been more generally described to 
form part of a “criminal enterprise,” a “common enterprise, and a “joint criminal enterprise.” Preference was 
given to the term “joint criminal enterprise,” this term referring to the same form of liability known as the 
common purpose doctrine. See Prosecutor v. Brđanin & Talić, IT-99-36-PT, Decision on Form of Further 
Amended Indictment and Prosecution Application to Amend, 26 June 2001, para. 24. 
241 Tadić Appeal Judgement, paras. 185-234.  
242 Indeed, an article written by two senior United Nations Legal officials shortly after the creation of the ICTY 
(and pre-Tadić) observed that the Statute deliberately omits inter alia the participation in a common plan to 
commit a crime.  Rather, the Statute is based on the principle of individual criminal liability: while retaining the 
notion of complicity, this only extends to the individual criminal responsibility of the accused for acts done by 
him to the extent of his contribution to the execution of the crime.  This is in accordance with Principle VH of 
the Nuremberg Principles. See Daphna Shagra and Ralph Zacklin, The International Criminal Tribunal for the 

Former Yugoslavia, 5 EUR. J. INT’L L. 360, 369, n. 36 (1994).  It would therefore appear that the original 
intention behind the Statute was not to include forms of joint liability that are so far removed from the notion of 
individual responsibility. 
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committed: the members of the criminal plan are responsible not only for those crimes 

they agreed to, but for all other crimes that would be considered the natural and 

foreseeable consequences of the plan, irrespective of whether those crimes were 

committed by persons outside the criminal plan.     

84. This section will offer a general overview of the elements of JCE as developed 

through international case law, before addressing the increasingly common 

application of JCE to genocide.  It will become apparent that JCE is in danger of 

becoming an unrestrained beast that unless caged has the potential of evolving into a 

prosecutorial tool to promote guilt by association.243   

85. There are three distinct forms of JCE, each with overlapping elements.244  The actus 

reus elements are ostensibly common to all three forms of JCE but applied slightly 

differently. There must be: (1) “A plurality of persons;” (2) “The existence of a 

common plan, design or purpose which amounts to or involves the commission of a 

crime provided for in the Statute;” (3) “Participation of the accused in the common 

design involving the perpetration of one of the crimes provided for in the Statute,”245 

which appears to be “significant.”246  The mens rea for JCE differs depending on the 

particular form of JCE in question and the different type or level of intent necessary 

for specific intent crimes such as genocide and persecution and normal intent crimes 

such as murder. 

86. The first form of JCE, known as the basic form or JCE I, ascribes individual criminal 

liability when “all co-defendants, acting pursuant to a common design, possess the 

same criminal intention ... even if each co-perpetrator carries out a different role 

within it.”247  The second form of JCE, known as the systemic form or JCE II,248 

ascribes individual criminal liability when “the offences charged were alleged to have 

been committed by members of military or administrative units such as those running 

concentration camps; i.e., by groups of persons acting pursuant to a concerted 

                                                 
243 See Allison Marston Danner & Jenny S. Martinez, Guilty Associations: Joint Criminal Enterprise, Command 

Responsibility, and the Development of International Criminal Law, 93 CAL. L. REV. 77, 102, 120 (2005) 
(“Danner & Martinez”). 
244 These forms are variously referred to as JCE I, JCE II, and JCE III, or as the “basic form” “systemic form” 
and “extended form.” No difference in meaning is intended by these different names but simply reflects the use 
of these different terms by the ICTY Appeals and Trial Chambers.     
245 Tadić Appeal Judgement, para. 227 (emphasis omitted). 
246 Brđanin Appeal Judgement, para. 430. 
247 Tadić Appeal Judgement, para. 196. See also Vasiljević Appeal Judgement, para. 97.  
248 Vasiljević Appeal Judgement, para. 98. 
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plan.”249  These cases are “characterized by the existence of an organized criminal 

system, in particular in the case of concentration or detention camps.”250  The third 

form of JCE, known as the extended form or JCE III, ascribes individual criminal 

liability in situations “involving a common purpose to commit a crime where one of 

the perpetrators commits an act which, while outside the common plan, is 

nevertheless a natural and foreseeable consequence of the effecting of that common 

purpose.”251  An example of the extended form of JCE was given by the Tadić 

Appeals Chamber, stating that it would be: 

a common, shared intention on the part of a group to forcibly remove 
members of one ethnicity from their town, village or region (to effect 
‘ethnic cleansing’) with the consequence that, in the course of doing so, 
one or more of the victims is shot and killed. While murder may not have 
been explicitly acknowledged to be part of the common design, it was 
nevertheless foreseeable that the forcible removal of civilians at gunpoint 
might well result in the deaths of one or more of those civilians.  Criminal 
responsibility may be imputed to all participants within the common 
enterprise where the risk of death occurring was both a predictable 
consequence of the execution of the common design and the accused was 
either reckless or indifferent to that risk.252 

 

b. Application of JCE to the Crime of Genocide 

87. The ICTY has found that genocide is capable of being “committed” through 

membership of a JCE.253  The ICTR has also held that JCE, as part of individual 

criminal responsibility contained in its Statute, is equally applicable to all crimes, 

including genocide.254  Genocide is arguably by its very nature a collective crime, 

often involving a large amount of perpetrators acting pursuant to a genocidal plan or 

policy (although this is not a formal requirement of the crime itself).255  The ability to 

prosecute all those involved in common plan to commit genocide is inviting and 

                                                 
249 Tadić Appeal Judgement, para. 202. 
250 Kvočka Appeal Judgement, para. 82.  
251 Vasiljević Appeal Judgement, para. 99. See also Tadić Appeal Judgement, para. 204. 
252 Tadić Appeal Judgement, para. 204 
253 Brđanin Trial Judgement, para. 727. “The Trial Chamber regards genocide under Article 4(3)(a) as 
encompassing principal offenders, including but not limited to the physical perpetrators and to those liable 
pursuant to the theory of [joint criminal enterprise].” 
254 See e.g., Prosecutor v. Karemera et al., ICTR-98-44-7, Decision on the Preliminary Motions by the Defence 
of Joseph Nzirorera, Edouard Karemera, Andre Rwamakuba and Mathieu Ngirumpatse Challenging Jurisdiction 
in Relation to Joint Criminal Enterprise, 11 May 2004, para. 46. 
255 See Jens David Ohlin, Three Conceptual Problems with the Doctrine of Joint Criminal Enterprise, 5 J. INT’L 

CRIM. JUST. 69, 73 (2007) (“Ohlin”). 
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would appear all the more possible through the doctrine of JCE.256  Yet, this presents 

clear problems with regard to the level of mens rea that would be required of a 

perpetrator.  The extended form of JCE does not require that the Accused share the 

mens rea of the principal perpetrator to commit the underlying offense.  Rather, as 

noted above, it suffices that the crime was a natural and foreseeable consequence of 

the JCE.  Yet, genocide is a crime requiring dolus specialis.257  It is therefore difficult 

to see how this mode of liability can be reconciled with the crime of genocide.  This 

becomes even more of an issue when JCE is applied to large-scale crimes and where 

the link between the accused and the offense is more tenuous.  Moreover, one must 

question whether the moral guilt, which attaches to collective crimes, should override 

the basic principle of individual criminal responsibility in international criminal 

law.258 

88. The jurisprudence in Krstić, the first genocide trial at the ICTY, is unclear.  The 

Krstić Trial Chamber held General Krstić responsible for genocide as a member of a 

JCE259 but was unclear as to the level of intent which would be required.  On the one 

hand, the Trial Chamber spoke of General Krstić’s awareness and knowledge of the 

genocidal plan to kill all military age men at Srebrenica.260  However, the Trial 

Chamber also found that General Krstić shared the genocidal intent to destroy, in 

whole or in part, the group, as such.261  For example, the Trial Chamber noted that 

General Krstić had acted with “awareness” that killing the military-aged men at 

Srebrenica “would lead to the annihilation of the entire Bosnian Muslim community 

at Srebrenica.  His intent to kill the men thus amounts to a genocidal intent to destroy 

the group in part.”262  His key role in this plan also meant that he should be held liable 

                                                 
256 The Appeals Chamber in Tadić certainly considered it possible for all members of a JCE to be equally 
culpable.  See Tadić Appeal Judgement, para. 191, where it remarked that: “[a]lthough only some members of 
the group may physically perpetrate the physical act (murder, extermination, wanton destruction of towns or 
villages etc.), the participation and contribution of the other members of the group is often vital in facilitating 
the commission of the offense in question.  It follows that the moral gravity of such participation is often no less 
– or indeed no different – from that of those actually carrying out the acts in question.” 
257 In relation to basic and systemic JCE for specific intent crimes, it must be shown that each participant 
charged with this form of liability shared the requisite specific intent. See Kvočka Trial Judgement, para. 288. 
This was upheld in the Kvočka Appeal Judgement, para. 110. 
258 See Ohlin, at 73.  
259 Krstić Trial Judgement, paras. 622-45. 
260 Id. paras. 622, 633, 644. See e.g. Id., para. 622, where “General Krstić could only surmise that the original 
objective of ethnic cleansing by forcible transfer had turned into a lethal plan to destroy the male population of 
Srebrenica once and for all.” (emphasis added). 
261 Id. 
262 Id., para. 644. 
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as a principal perpetrator and not as an accomplice.263  It would appear that the Trial 

Chamber, while not expressly stating which level of intent should apply with respect 

to a genocidal JCE, decided to infer specific genocidal intent from a lower standard of 

knowledge.  The Appeals Chamber did not offer any clarification on this matter when 

it changed the conviction to that of aiding and abetting genocide.264 

89. An instructive interpretation of the application of JCE III to genocide can be found in 

the Stakić and Brđanin cases.  In Stakić, the Trial Chamber acquitted the accused of 

genocide and complicity in genocide having found that genocide as set forth in the 

Indictment did not occur.265  The Trial Chamber’s dictum is nevertheless instructive 

because it gives a well-reasoned approach to interpret the crime of genocide.  After 

noting that Article 4 of the ICTY Statute was taken verbatim from the Genocide 

Convention,266 the Trial Chamber listed four sources to rely on when interpreting 

genocide because of the “non-retroactivity principle of substantive criminal law”: i) 

the Genocide Convention according to the rules of interpretation set out in the Vienna 

Convention on the Law of Treaties; ii) the purpose of the Genocide Convention as 

evidenced by the travaux préparatoires; iii) subsequent jurisprudence of the ad hoc 

Tribunals and national courts; and iv) the publications of international authorities.267 

Importantly, the Trial Chamber found that Article 4 of the ICTY Statute must be 

interpreted within the context of the unique nature of the crime of genocide.268 

Discussing criminal liability under JCE III as it relates to the crime of genocide, the 

Trial Chamber commented on the interplay between Articles 4(3)(e) and 7(1). It noted 

that when considering the relationship between Articles 4(3) and 7(1) of the ICTY 

Statute, Article 4(3) can be regarded as lex specialis in relation to Article 7(1) as lex 

generalis, and accordingly, “reading the modes of participation under Article 7(1) into 

Article 4(3) whilst maintaining the dolus specialis prerequisite, would lead to the 

same result.”269 Thus, the Trial Chamber proclaimed that modes of participation 

cannot replace core elements of a crime, and importing JCE III into genocide would 

result in diluting the special genocidal intent.270 

                                                 
263 Id. 
264 Krstić Appeal Judgement, paras. 135-44. 
265 Stakić Trial Judgement, para. 561. 
266 Id., para. 500. 
267 Id., para. 501. This outline of how genocide should be interpreted is not found in most ICTY and ICTR 
jurisprudence, specifically the Krstić Appeal Judgement and the Blagojević Trial Judgement. 
268 Id., para. 502. 
269 Stakić Decision on Motion for Acquittal, para. 48. 
270 Stakić Trial Judgement, para. 530. 
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90. The Brđanin Appeals Chamber, disagreeing with the logic expressed by the Stakić 

Trial Chamber, extended liability for genocide without the special genocidal intent to 

JCE. The mens rea for JCE III is based on dolus eventualis; it confers liability on an 

accused who did not intend to commit the crime or even knew with certainty that the 

crime was to be committed, but who only entered into a JCE to commit a different 

crime with the awareness that the commission of that agreed upon crime made it 

reasonably foreseeable to him that the crime would be committed by other members 

of the JCE, and that it was in fact committed.271 In an interlocutory appeal, the 

Brđanin Appeals Chamber found that JCE III could be imported into genocide 

without a finding of the special genocidal intent.272  Judge Shahabuddeen dissented 

stating that “genocide is a crime of specific intent, a conviction for it is therefore not 

possible under the third category of joint criminal enterprise.”273  Months after the 

Interlocutory Appeal Decision in Brđanin, the Trial Chamber acquitted the accused of 

genocide and complicity in genocide.274  However, irrespective of the acquittal in this 

case, the Trial Chamber felt compelled to declare, in dicta, that a person can be 

convicted of genocide without genocidal intent under command responsibility and 

complicity in genocide based on aiding and abetting.275  The Trial Chamber noted that 

the absence of command responsibility from the Genocide Convention was due to a 

“play of factors”; conspicuously, the Trial Chamber failed to reveal these factors.276 

91. Elies van Sliedregt argues that convictions for genocide based on the extended form 

of JCE are justifiable, since the genocidal intent can “be proved though 

knowledge/foresight test,” provided JCE is stripped to its core and applied as it was 

intended in Tadić, i.e., applied to a small group crime requiring proof of a direct link 

between co-perpetrators.277  This argument is inviting, for if there is direct linkage by 

way of an agreement between the physical and non-physical participants, and if the 

agreement calls for conduct from which an inference can be drawn that the intent / 

                                                 
271 Prosecutor v. Brđanin, IT-99-36-A, Decision on Interlocutory Appeal, 19 March 2004 (“Brđanin Decision 
on Interlocutory Appeal”), para. 5. 
272

 Id., paras. 7−10. See also Stakić Appeal Judgement, para. 38. 
273 Brđanin Decision on Interlocutory Appeal, Separate Opinion of Judge Shahabuddeen, paras. 2−4. Judge 
Shahabuddeen reasoned: “The third category of Tadić does not, because it cannot, vary the elements of the 
crime; it is not directed to the elements of the crime; it leaves them untouched. The requirement that the accused 
be shown to have possessed a specific intent to commit genocide is an element of that crime. The result is that 
the specific intent always has to be shown; if it is not shown, the case has to be dismissed.” 
274 Brđanin Trial Judgement, para. 989. 
275 Id., paras. 721, 730. 
276 Id., para. 712. 
277 Elies Van Sliedregt, Joint Criminal Enterprise as a Pathway to Convicting Individuals for Genocide, 5 J. 
INT’L CRIM. JUST. 184, 205-06 (2007). 
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purpose of the agreement was to achieve one of the enumerated genocidal acts, then 

the genocidal intent is proved by a test more akin to the purpose-based test than the 

knowledge/foresight test. 

92. There are two problems with this argument.  First, the Appeal Chamber in Tadić did 

not hold that JCE as a concept should be limited to small group crimes. While an 

inference can be drawn – based on the WWII case law which served as the basis for 

conceiving JCE as a form of liability for group crimes – that JCE liability should be 

limited to small scale / group crimes, neither Tadić nor its progeny suggest that. This, 

of course, is also quite evident from the case law at the ad hoc tribunals, which point 

to the contrary.  Indeed, had the Appeals Chamber in Tadić expressed such limitations 

on the application of JCE, then it stands to reason that the indictments that were 

confirmed subsequent to Tadić would have been limited by the confirming judges 

and, more poignantly, subsequent Trial Chambers – which must apply Appeals 

Chamber Decisions and jurisprudence faithfully278 would not have found, as the Trial 

Chamber did for example in Krajišnik,279 that JCE applies to large scale crimes.  

Second, as noted above, the Appeals Chamber in Brđanin
280 – which was rendered 

subsequent to Elies van Sliedregt’s commentary – reversed the Trial Chamber’s 

attempts to limit the contours of JCE liability by requiring proof of an agreement 

                                                 
278 See Prosecutor v. Blagojević et al., IT-02-60AR65 & IT-02-60-AR65.2, Decision on Provisional Release of 
Vidoje Blagojević and Dragan Obrenović, Separate opinion of Judge David Hunt, 3 October 2002, para. 3. “In 
the present case, the Trial Chamber refused to follow a decision of the Appeals Chamber (by which it was 
bound) because it thought it was wrong.” (emphasis added).  
279 Prosecutor v. Krajišnik, IT-00-39-T, Judgement, 27 September 2006, paras. 876-77. Krajišnik was a leading 
member of the Serbian Democratic Party of Bosnia and Herzegovina (“SDS”) and he served on a number of 
SDS bodies and committees.  The JCE was alleged to have encompassed 35 municipalities within the former 
Yugoslavia. Within the Republic of Bosnia and Herzegovina, the objective of the joint JCE was said to be the 
permanent removal, by force or other means, of Bosnian Muslim, Bosnian Croat or other non-Serb inhabitants 
from large areas of Bosnia and Herzegovina through the commission of crimes enumerated within the Statute of 
the Tribunal.  The Prosecution claimed that he participated in the JCE as either a co-perpetrator or as an aider or 
abettor.  All three forms of JCE were alleged in the Indictment. 
280 The Appeals Chamber held that “JCE liability [does not require] an additional understanding or agreement to 
commit that particular crime between the accused and the principal perpetrator of a crime.”  According to the 
Appeals Chamber what is required for JCE liability is “existence of a common purpose which amounts to, or 
involves, the commission of a crime” which need not be previously arranged and can materialize 
extemporaneously.  Brđanin Appeal Judgement, para. 418.  With respect to the application of JCE to large-scale 
cases, the Appeals Chamber held that “[i]t is true that in several cases of the Tribunal, the mode of liability of 
JCE was applied to relatively small-sized cases. However, that depended, and the decisions in question did not 
state otherwise, on the size of the cases themselves and not on the existence of a legal requirement that JCE 
apply only to small-scale cases.  In view of the foregoing, the Appeals Chamber agrees with the Prosecution that 
the Trial Chamber erred in concluding that the mode of liability of JCE is not appropriate for cases as large as 
the one at hand.”  Id., para. 425. 
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(linkage) between the alleged non-physical co-perpetrators and physical 

perpetrator.281   

93. There has been some resistance to enthusiastically embrace the application of JCE 

liability for genocide by forsaking the necessity of proof that the accused committed 

acts with the requisite genocidal intent to destroy the group in whole or in part, as 

such.282  The notion that an accused can be held accountable for acts of genocide by 

extending liability based on the forcibility of consequences of criminal acts,283 absent 

any actual intent – let alone genocidal intent – is irreconcilable with the expressed 

purpose of genocide as a crime, which, by its very nature, is premised on the special 

intent reflected in the Chapeau for all acts of genocide.284 

7. Superior Responsibility 

94. Superior responsibility provisions are found in Article 7(3) of the ICTY, Article 6(3) 

of the ICTR, Article 6(3) of the SCSL, Article 28 of the ICC Statute, and Article 29 of 

the Establishment Law at the ECCC.  The superior responsibility provisions of the 

ICTY and ICTR Statutes are identical.  The language of the ICC Statute differs from 

that of the ICTY and ICTR concerning the existence of a superior-subordinate 

relationship and the mens rea required of the superior.  This will be discussed in the 

relevant sections below.  It is important to note that the language of the ECCC’s 

superior responsibility provision closely resembles that of the ICTY and ICTR, and 

departs from that of the ICC. 

95. Superior responsibility was formally introduced into international law by the post-

World War II tribunals.285  Superior responsibility is considered a principle of 

                                                 
281

 Id., para. 418. 
282 Noting that “[e]nterprise participation, on the other hand, is more consonant with differing dimensions of 
mass atrocity, where malevolent influence travels through informal and widely dispersed networks… 
Organizational flexibility must be met by doctrinal elasticity so that indictments can mirror the factual contours 
of defendants’ wrongs,” Osiel alarmingly concludes that JCE liability “[l]ures international law to a point where 
liability threatens to exceed the scope of moral culpability.” See Mark Osiel, The Banality of Good: Aligning 

Incentives Against Mass Atrocity, 105 COLUM. L. REV., 1751, 1771-72 (2005). 
283 It bears recalling Judge Schomburg’s belief that JCE is becoming close to resembling guilt by association, a 
notion also shared by Professors Danner and Martinez concerning the application of the JCE III. See Danner & 
Martinez, at 137.   
284 Prosecutor v. Stakić, IT-97-24-T, Decision on Rule 98bis Motion for Acquittal, 31 October 2002 (“Stakić 

Decision on Motion for Acquittal”), para. 93; Prosecutor v. Brđanin, IT-99-36-T, Decision on Motion of 
Acquittal Pursuant to Rule 98bis, 28 November 2003, paras. 30, 55-57. 
285 It should be noted, however, that the first international codification of the concept of responsible command 
occurred in the Fourth Hague Convention of 1907 which was ratified by 14 States.  See Convention Respecting 
the Laws and Customs of War on Land of 18 October 1907, entered into force on 26 January 1910. 
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customary international law,286 and has been codified in the Statutes of various 

international and UN assisted tribunals.  The first post-World War II case to deal with 

superior responsibility was United States v. Yamashita.  General Yamashita, the 

commanding officer of the Japanese forces in the Philippines and military governor of 

the Philippines, was charged with having “unlawfully disregarded and failed to 

discharge his duty as commander to control the operations of the members of his 

command, permitting them to commit brutal atrocities.”287  This case marked the first 

recognition that the failure of a commander to carry out his duty could lead to 

individual criminal responsibility for crimes committed by his subordinates. 

Essentially, superior responsibility is responsibility for an omission, that is, the 

commander’s failure to perform an act required by international law.  This omission is 

culpable because international law imposes an affirmative duty on superiors to 

prevent and punish crimes committed by their subordinates.  Thus, the superior does 

not share the same responsibility as his or her subordinates; the imposition of 

responsibility is to be weighed against the crimes of the subordinates and is 

considered in proportion to the gravity of the offenses committed. 

a. Elements of Superior Responsibility 

96. From the Trial Judgement in Čelebići
288 onwards, ICTY, ICTR, and SCSL 

jurisprudence has uniformly established three essential elements289 to superior 

responsibility: (i) the existence of a superior-subordinate relationship; (ii) the superior 

knew or had reason to know that the criminal act was about to be or had been 

committed; and (iii) the superior failed to take the necessary and reasonable measures 

to prevent the criminal act or punish the perpetrator thereof.   

i. Superior/Subordinate Relationship 

97. The first element of superior responsibility is the existence of a superior-subordinate 

relationship between the superior and the perpetrator of the underlying violation(s) of 

international humanitarian law.  These violations need not have been actually 

“committed” by the subordinate; a superior can be held liable for failure to prevent or 

                                                 
286 Prosecutor v. Brima et al., SCSL-04-16-T, Judgement, 20 June 2007 (“AFRC Trial Judgement”), para. 782, 
“The principle that an individual may be held responsible as a superior in the course of an armed conflict is 
enshrined in customary international law.” 
287 United States v. Yamashita, (1948) 4 Law Reports of Trials of War Criminals (LRTWC), Vol. I, at 3-4, 
available at http://www.ess.uwe.ac.uk/WCC/Yamashita1.htm. 
288 Čelebići Trial Judgement, para. 346. 
289 See e.g., Krstić Trial Judgment, para. 647 and Blagojević Trial Judgement, para. 790, where the Trial 
Chambers both termed this a “three-pronged test.” 
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punish his or her subordinates for crimes they planned, ordered, instigated or aided 

and abetted as well.290  The existence of a superior-subordinate relationship is 

characterized by a formal or informal hierarchical relationship between the superior 

and subordinate.291  The hierarchical relationship may exist by virtue of a person’s de 

jure authority (authority conferred through official appointment) or de facto
292

 

authority (the actual possession, or non-possession, of powers of control over the 

actions of subordinates).293  Furthermore, the relationship need not be direct or 

immediate.294   

98. The ability of the superior to exercise effective command and control over his 

subordinates is inextricably linked with the existence of a superior-subordinate 

relationship.  Indeed, it has been described as the “touchstone” of the doctrine.295  

Consequently, a superior vested with de jure authority without the ability to control 

his or her subordinates’ actions is not criminally responsible under command 

responsibility, whereas a de facto superior who lacks formal letters of appointment or 

commission but has control over the perpetrators of offenses might be held criminally 

responsible.296  

99. Effective control is defined as the “material ability to prevent and punish criminal 

conduct.”297  The superior’s effective control over the persons committing the 

underlying crimes is an essential element that the prosecution has the burden to prove 

beyond a reasonable doubt.298  “Substantial influence” over subordinates that does not 

rise to the level of effective control is insufficient to hold a superior criminally 

                                                 
290 AFRC Trial Judgement, para. 783. 
291 
Čelebići Appeal Judgement, para. 303. See also Orić Trial Judgement, paras. 480-532, where the Trial 

Chamber looked at factors such as the structure of the armed forces and its relationship with the Srebrenica 
military police in determining whether a superior-subordinate relationship existed between Naser Orić, as 
Commander of the Serbian Armed Forces, and the Srebrenica military police. 
292

 Čelebići Appeal Judgement, paras. 192-93. 
293 Id.  
294

 Strugar Trial Judgement, para. 366. 
295 Kayishema Trial Judgement, para. 229. See also Danner & Martinez, at 122, 130. 
296 Čelebići Appeal Judgement, para. 197. 
297 Id. para. 256. See also Prosecutor v. Kajelijeli, ICTR-98-44A-A, Appeal Judgement, 23 May 2005 
(“Kajelijeli Appeal Judgement”), para. 86; AFRC Trial Judgement, para. 784. 
298 Čelebići Appeal Judgement, para. 197.  Note that effective control is a matter of evidence and can be 
established through a variety of means.  Indicia may include: a) the official position held by the Accused; b) the 
capacity to issue orders whether de jure or de facto; c) the procedure for appointment; d) the position of the 
Accused within the military or political structure; and e) the actual tasks that the Accused performed. See 

Prosecutor v. Halilović, IT-01-48-T, Judgement, 16 November 2005 (“Halilović Trial Judgement”), para. 58; 
Kordić Trial Judgement, paras. 418-24.   
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responsible under command responsibility.299  Under the “effective control” test, there 

is no requirement that the “control exercised by a civilian superior must be of the 

same nature as that exercised by a military commander.”300  Rather, “it is sufficient 

that, for one reason or another, the Accused exercises the required ‘degree’ of control 

over his subordinates, namely that of effective control.”301 

100. The language of the ICC Statute differs from that of the ICTY, ICTR, SCSL, and 

ECCC concerning the existence of a superior-subordinate relationship and the mens 

rea required of the superior.  The test for determining whether this relationship exists, 

however, appears to be in line with the test developed in the jurisprudence of those 

Tribunals.  The important element in the ICC Statute, for both military and civilian 

superiors, is according to Article 28 ICC Statute the effective control:  

(a) A military commander or person effectively acting as a military 
commander shall be criminally responsible for crimes within the 
jurisdiction of the Court committed by forces under his or her effective 
command and control, or effective authority and control as the case may 
be, as a result of his or her failure to exercise control properly over such 
forces…  
(b) With respect to superior and subordinate relationships not 
described in paragraph (a), a superior shall be criminally responsible for 
crimes within the jurisdiction of the Court committed by subordinates 
under his or her effective authority and control, as a result of his or her 
failure to exercise control properly over such subordinates… 
 
ii. “Knew or Had Reason to Know” 

101. In order to establish the mens rea required for superior responsibility, the Prosecution 

must prove beyond a reasonable doubt that the superior had: (i) actual knowledge 

established through direct or circumstantial evidence that his or her subordinates were 

about to commit or had committed crimes within the jurisdiction of the Tribunal; or 

(ii) constructive knowledge, meaning that the superior had in his possession 

information that would at least put him on notice of the present and real risk of such 

offenses.302 

                                                 
299
Čelebići Appeal Judgement, para. 266. See also Blagojević Trial Judgement, para. 791; Halilović Trial 

Judgement, para. 59. 
300 Prosecutor v. Bagilishema, ICTR-95-1A-A, Judgement, 3 July 2003 (“Bagilishema Appeal Judgement”), 
para. 55 (emphasis added); Kajelijeli Appeal Judgement, para. 87. 
301 Bagilishema Appeal Judgement, para. 55 (emphasis added); Kajelijeli Appeal Judgement, para. 87. 
302 Čelebići Appeal Judgement, paras. 223, 241.  
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102. Actual knowledge cannot be presumed but can be proven by circumstantial 

evidence.303   The amount of evidence necessary to show that a superior had actual 

knowledge can depend on factors such as the superior’s distance from the commission 

of the crime and the formality of the military structure.304  For example, the more 

physically distant the superior was from the commission of the crime, the more 

evidence is needed to prove that he knew of the crimes.305  Also, the more informal 

the military structure, the more evidence is needed to prove actual knowledge.306  

Types of evidence that can be used to determine whether a superior had the requisite 

knowledge include: (a) the number, type and scope of the illegal acts; (b) the time 

during which the illegal acts occurred; (c) the number and type of troops involved; (d) 

the logistics involved, if any; (e) the geographical location of the acts; (f) the 

widespread occurrence of the acts; (g) the speed of the operations; (h) the modus 

operandi of similar illegal acts; (i) the officers and staff involved; and (j) the location 

of the superior at the time.307 

103. A superior may be regarded as having “reason to know” if he or she is in possession 

of sufficient information to be on notice of the likelihood of illegal acts by 

subordinates, i.e., if the information available is sufficient to justify further inquiry.308
  

The level of training, character traits and habits of subordinates are examples of 

general factors which may put a superior on notice that crimes may be committed by 

these subordinates.309  Knowledge that subordinates had committed past offenses is 

not enough, in itself to conclude that a superior knew that similar future offenses 

would be committed, but depending on the circumstances of the case, this may 

constitute sufficiently alarming information to justify further inquiry.310  Knowledge 

can also be presumed if the superior had the means to obtain the knowledge but 

deliberately refrained from doing so. 

104. Unlike the Statutes of the ICTY, ICTR, SCSL, or ECCC, Article 28 of the ICC 

Statute distinguishes between the responsibility of military commanders and other 

superiors with regard to the requisite mens rea.  Article 28 introduces a new formula 

                                                 
303
Čelebići Trial Judgement, para. 386; Prosecutor v. Delić, IT-04-83-T, Judgement, 15 September 2008, para. 

64. 
304 Naletilić Trial Judgement, paras. 72-73. 
305 Id. para. 72. 
306 Id. para. 73.   
307 Čelebići Trial Judgement, para. 368. 
308

 Strugar, Trial Judgement, para. 370, citing Kordić Trial Judgement, para. 437. 
309 Kordić Trial Judgement, para. 437. 
310 Prosecutor v. Strugar, IT-01-42-A, Appeal Judgement, 17 July 2008, para. 301. 
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for the mens rea requirement of civilian superiors which is distinct from and a higher 

threshold than the mens rea required for military commanders.  For military 

commanders, Article 28(a)(i) ICC Statute requires that the “military commander or 

person either knew or, owing to the circumstances at the time, should have known that 

the forces were committing or about to commit such crimes…”311  The Blaškić case 

from the ICTY demonstrates that “should have known” is a higher standard than 

“knew or had reason to know.”  The Blaškić Trial Chamber incorrectly applied a 

“should have known” standard when determining Blaškić’s level of knowledge.312 

Under this standard, the Trial Chamber found that Blaškić had a duty to know or at a 

minimum should have known what his troops were doing and found him guilty under 

command responsibility.313  The Appeals Chamber rejected this interpretation and 

concluded that “had reason to know” was not the same as “should have known.”314  

The Appeals Chamber characterized “should have known” as a negligence standard 

and “had reason to know” as a recklessness standard.315   

105. Under the ICC Statute, commanders will be held to the standard of “should have 

known,” which is the negligence standard.  This standard has a lower threshold or 

higher standard of care than that applied at the ICTY, ICTR, SCSL, or ECCC.   

106. For non-military superiors, on the other hand, Article 28(b)(i) states that the superior 

will be liable where “[t]he superior either knew, or consciously disregarded 

information which clearly indicated, that the subordinates were committing or about 

to commit such crimes…” Article 28(b) of the ICC Statute clearly establishes a higher 

threshold for civilian superiors than the negligent “should have known” standard for 

military superiors.  As a result, it may be more difficult to prosecute non-military 

superiors for a failure of supervision.  Moreover, in dealing with civilian superiors, it 

is necessary to establish that: i) the information clearly indicated a significant risk that 

subordinates were committing or were about to commit offenses existed; ii) the 

information was available to the superior; and iii) the superior, while aware that such 

a category of information existed, declined to positively act on this information. The 

new standard of “consciously disregarded information which clearly indicated” seems 

to go much further than the ICTY standard “knew or had reason to know,” which 

                                                 
311 Emphasis added. 
312 Blaškić Trial Judgement, paras. 322, 324, 330. 
313 Id., para. 332. 
314 Blaškić Appeal Judgement, para. 62. 
315 Id., paras. 58-62. 



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 49 of 61                                            

implies that the civilian superior meets the knowledge requirement when he or she has 

enough information to conclude that the crimes are occurring or have occurred.  

“Consciously disregarded” may represent the “willful blindness” that the Čelebići 

Trial Chamber said was actionable: a superior is not permitted to remain willfully 

blind to the acts of subordinates.316  Thus, a civilian superior cannot “simply ignore 

information within his actual position compelling the conclusion that criminal 

offenses are being committed or are about to be committed.”317  By doing so, he 

would commit a “serious dereliction of duty for which he may be held criminally 

responsible under the doctrine of superior responsibility.”318  

iii. Necessary and Reasonable Measures to Prevent or Punish 

107. The Prosecution must prove beyond a reasonable doubt that the superior failed to take 

the necessary and reasonable measures to prevent or punish the crimes of his or her 

subordinates.319  What constitutes necessary and reasonable measures to prevent or 

punish is not a matter of substantive law, but of factual evidence.320  Further, it is a 

question that is intrinsically linked to the superior’s position of power.321  A Trial 

Chamber will consider a superior’s degree of effective control when determining 

whether he or she reasonably took the measures required to prevent or to punish the 

perpetrator.322  The focus is on whether the superior took reasonable measures within 

his or her material ability to act.323  At a minimum, the duty to punish includes “an 

obligation to investigate the crimes, to establish the facts and to report them to 

competent authorities if the superior does not have the power to sanction himself.”324  

Although a superior has a duty to exercise the measures reasonably feasible under the 

circumstances and within his powers,325 including those that may be beyond formal 

powers,326 he or she is not obliged to perform the impossible.327   

                                                 
316 See Greg R. Vetter, Command Responsibility of Non-Military Superiors In The International Criminal Court 

(ICC), 25 YALE J. INT’L L. 89, 123-24 (2000). 
317 Čelebići Trial Judgement, para. 387. 
318 Id.   
319 Blaškić Appeal Judgement, para. 72. As seen in Article 28(a)(iii) and (b)(iii) of the ICC Statute, no major 
differences exist between the ICC Statute and the current jurisprudence of the ICTY, ICTR or SCSL regarding 
this issue. 
320 Id. 
321

 Strugar Trial Judgement, para. 372. 
322 Blaškić Trial Judgement, para. 335; Čelebići Trial Judgement, para. 395; Naletilić Trial Judgement, para. 76. 
323

 Strugar Trial Judgement, para. 372. 
324 Kordić Trial Judgement, para. 446.  
325 Prosecutor v. Krnojelac, IT-97-25-T, Judgement, 15 March 2002, para. 95. 
326 Čelebići Trial Judgement, para. 395. 
327 Id.  
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108. Prevention or punishment must occur as soon as the superior becomes aware of the 

underlying crime.  Indeed, the superior’s failure to act need not necessarily have 

caused the commission of the crime.328  Accordingly, the failure to take the necessary 

and reasonable measures to prevent a crime of which a superior knew or had reason to 

know cannot be remedied by subsequently punishing the subordinate for the 

commission of the crime if the superior knew or had reason to know that the crime 

would occur.329   

109. In determining whether a superior has taken the necessary and reasonable measures to 

punish the perpetrators, once he has learned that a crime has been committed, it is 

possible to look at the procedure for reporting and investigating crimes within the 

military structure.  This was the case in Blagojević.  Here, the Trial Chamber found 

that this procedure included the filing of a complaint with the military police or 

military prosecutor, which could then trigger an investigation conducted by the 

military police if sufficient grounds for further investigations existed.330  The name of 

the person filing the complaint was always recorded and was readily available to the 

investigating bodies, the military police.331  However, the Security Officer, Nikolić, in 

following orders from his superiors within the security organ, used the military police 

to commit the underlying offenses.  To investigate Nikolić, Blagojević would be 

required to report to Nikolić’s superiors who were the very same people that ordered 

Nikolić to engage in criminal acts.  One former investigator from the military police 

testified that to file a complaint against a high-ranking officer of the security organ 

“would have been suicide.”332  When asked why it would have been suicide, he 

answered that fear of the person who committed the crime, and the fear that “one’s 

own life and the life of one’s family”333 would be in jeopardy were the prevailing 

considerations.  Given these circumstances, the Trial Chamber concluded that it 

would have been impossible for Blagojević to report the offenders of the crimes to the 

appropriate authorities because to do so would have endangered his life and the life of 

his family.334 

b. Application of Superior Responsibility to the Crime of Genocide 

                                                 
328

 Id. para. 398. See also Kordić Trial Judgement, para. 447.  
329 Blaškić Appeal Judgement, paras. 78-85. See also Blaškić Trial Judgement, para. 336. 
330 Blagojević Trial Judgement, paras. 423, 425. 
331 Id. para. 426. 
332 Id. para. 427. 
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 Id. paras. 427, 795. 



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 51 of 61                                            

i. Responsibility of Superiors for the Crime of Genocide 

110. The doctrine of command responsibility provides prima facie a means of ensuring that 

the “perpetrator behind the writing desk” does not evade liability where he perhaps 

played a greater role than that of a genocidal footsoldier.  Yet, as discussed above, the 

mens rea standard required for responsibility as a superior is considerably less than 

the dolus specialis required for genocide.  Indeed, command responsibility is 

essentially liability through negligence.335  There is thus an obvious tension between 

the special genocidal intent, or dolus specialis, required by the relevant genocide 

provisions on the one hand and the responsibility international law imposes on 

superiors who “knew or should have known” that their subordinates were committing 

or about to commit crimes on the other.  

ii. Compatibility of Superior Responsibility with the Object and Purpose 

of the Genocide Convention 

111. As a preliminary matter, it is highly questionable whether, in light of the object and 

purpose of the Genocide Convention, a commander should ever be convicted for 

genocide when he did not possess genocidal intent but merely had actual or 

constructive knowledge of its commission by his subordinates.  Superior 

responsibility is not envisaged as a form of criminal participation in Article III or 

anywhere else in the Genocide Convention.  The closest comparison would be 

complicity in genocide, yet there are important differences between these two 

concepts.  The latter would require proof that the superior ordered the act or otherwise 

aided and abetted its performance.  On the other hand, the Genocide Convention does 

impose an obligation to prevent and punish, as does the doctrine of command 

responsibility.  This obligation is aimed at states, however.336  If intended to extend to 

individuals, the Genocide Convention would have included this obligation in the 

forms of participation listed in Article III.  Instead, the only reference to command 

responsibility is in the travaux preparatoires of the Genocide Convention suggested 

by the Consultative Council of Jewish Organizations.337  Nothing came of their 

                                                 
335 See Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), 
UN Doc. No. S/25704, para. 56. 
336 See Genocide Convention, Art. V. 
337 UN Doc. No. E/C.2/4 in HIRAD ABTAHI & PHILIPPA WEBB, THE GENOCIDE CONVENTION: THE TRAVAUX 

PRÉPARATOIRES VOL. 2 (Martinus Nijhoff Publishers 2008). “Add: ‘Rulers and public officials shall also be 
liable to punishment if they fail to employ every lawful means to prevent and punish offences under this 
Convention;’ Add to Article IX: ‘If individuals acting as organs of the State failed to employ all lawful means to 
prevent any offense under this Convention;’ ‘If an individual was brought before a municipal court for an 
offense under this Convention but the Court failed to convict him or to impose upon him a penalty 
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recommendation to include it in the Genocide Convention, however.  Furthermore, 

command responsibility was traditionally applied in a military context, to war crimes 

which did not carry the additional requirement of specific intent.338  In this regard, it 

was closely linked to matters of military discipline: a commander had specific duties 

that he or she had failed to fulfill.339  Superior responsibility for genocide first 

appeared in the Statute of the ICTY, where Article 7(3), which deals with command 

responsibility, specifically states that it applies to Article 4, which deals with the 

crime of genocide.340 

iii. Genocide by Negligence 

112. An examination of the jurisprudence of the ad hoc Tribunals would suggest that it is 

not necessarily the case that a superior need share the genocidal intent of his 

subordinates.  While it would seem possible to convict commanders for genocide 

under Articles 6(3) and 7(3) of the ICTR and ICTY Statutes respectively, the question 

of the correct level of mens rea remains somewhat unresolved.  An examination of the 

case law on command responsibility for genocide at the ICTY and the ICTR suggests 

a certain “judicial malaise with the entire concept.”341  This is not to say that the 

Tribunals will not hold individuals liable as superiors for genocide.342  The problem is 

not their reluctance to accept that the doctrine can apply but their confusion as to how 

it may be reconciled with the dolus specialis requirement.   

113. The standard which appears to prevail is that the superior knew or should have known 

of the genocidal intent of his subordinate but not that he necessarily shared in that 

intent himself.343  This conclusion does not accord with the whole notion of specific 

genocidal intent and appears to overlook the fact that command responsibility is not 

                                                                                                                                                        
commensurate with the crime as a result of a manifest miscarriage of justice’; Add to Article XI: ‘ Failure by the 
responsible officials to carry out this pledge shall be deemed to constitute an offense under this convention.’”. 
338 See SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 304. 
339 See United States v. Yamashita, (1948) 4 Law Reports of Trials of War Criminals (LRTWC), Vol. I, at 1, 
available at http://www.ess.uwe.ac.uk/WCC/Yamashita1.htm. 
340 Article 7(3) of the ICTY Statute states: “The fact that any of the acts referred to in articles 2 to 5 of the 
present Statute was committed by a subordinate does not relieve his superior of criminal responsibility if he 
knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior 
failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.” 
341 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 309. 
342 Brđanin Trial Judgement, paras. 711-21, stating that both superior responsibility and genocide were 
recognized in customary international law and that the former could be a mode of liability through which to 
convict the latter; Halilović Trial Judgement, para. 55, which states “Article 7(3) of the Statute is applicable to 
all acts referred to in Articles 2 to 5 thereof.” 
343 Brđanin Trial Judgement, paras. 717-21. 
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itself a crime but merely a mode of liability.344  One can thus make the argument that 

the superior should possess either knowledge or constructive knowledge in addition to 

the requisite mens rea for genocide.  On the other hand, this would mean that superior 

responsibility is applied differently to genocide than it is to other international crimes.   

114. Unfortunately, the jurisprudence on this subject is often confused: vague 

indictments345 and guilty pleas have enabled the ICTR in particular to avoid having to 

embark on a coherent analysis of command responsibility and genocide.  While 

Prosecutors will often charge both individual criminal liability and superior 

responsibility, the Accused will often be found guilty under only the individual 

criminal responsibility provision, thus absolving the Tribunal of any need to discuss 

further the legal elements of superior responsibility in relation to genocide.346  In 

particular, the important question of mens rea has not been dealt with in either a 

uniform or a particularly well-reasoned manner.  The Akayesu Trial Chamber 

considered that there were two different views of the mens rea required of superior 

responsibility: “According to one view it derives from a legal rule of strict liability, 

that is, the superior is criminally responsible for acts committed by his subordinate, 

without it being necessary to prove the criminal intent of the superior.  Another view 

holds that negligence which is so serious as to be tantamount to consent or criminal 

intent is a lesser requirement.”  The Trial Chamber considered the latter view to be the 

correct one.347   

115. The Kambanda Trial Chamber convicted the former Rwandan Prime-Minister on the 

basis of a guilty plea.  Kambanda pleaded guilty to all counts in the indictment, 

including genocide, direct and public incitement to commit genocide and complicity 

in genocide.348  His responsibility was alleged under both Article 6(1) and Article 

6(3).349  The Trial Chamber found that as Prime-Minister, he enjoyed both de jure and 

                                                 
344 Alexander Zahar, Command Responsibility of Civilian Superiors for Genocide, 14 LEIDEN J. INT’L L 591, 
594 (2001). 
345 See with regard to the problem of vague indictments before the ICTR, Larissa van den Herik & E. Van 
Sliedregt, 10 Years Later, the Rwanda Tribunal still Faces Legal Complexities: Some Comments on the 

Vagueness of the Indictment, Complicity in Genocide, and the Nexus Requirement for War Crimes, 17 LEIDEN J. 
INT’L L. 537 (2004). 
346 See, e.g., Krstić Trial Judgement, para. 652, where the Trial Chamber found itself unable to enter a 
conviction under Article 7(3) because it had already been established that General Krstić was liable under 
Article 7(1).  The Trial Chamber stated that the elements of command responsibility had been met but did not 
actually embark upon a more detailed analysis of the law in this area. 
347 Akayesu Trial Judgement, paras. 488-89. See also id., para. 691 where Akayesu was ultimately acquitted for 
charges relating to command responsibility because they were found to be too ambiguous. 
348 Prosecutor v. Kambanda, ICTR 97-23-S, Judgement and Sentence, 4 September 1998, para. 3. 
349 Id., para. 40. 
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de facto authority over senior civil servants and senior officers in the military350 but 

did not consider the question of mens rea for command responsibility for genocide 

any further.  In Ntagerura, the Trial Chamber considered that the mens rea for a 

superior to be liable for failing to prevent or punish genocide should be actual or 

constructive knowledge.351  Conversely, the Stakić Trial Chamber found that before a 

superior could be convicted for genocide under Article 7(3) it must be shown that he 

possessed the requisite dolus specialis.352  The Trial Chamber noted that, “[i]t follows 

from Article 4 and the unique nature of genocide that the dolus specialis is required 

for responsibility under Article 7(3) as well.  The Trial Chamber notes the legal 

problems and the difficulty in proving genocide by way of an omission on the part of 

civilian leaders.”353   

116. This approach was later rejected by the Brđanin Trial Chamber.354  The reasons for 

applying a knowledge-based standard over a requirement of specific intent were two 

fold.  First, the Trial Chamber considered that, as a matter of statutory interpretation, 

there was no reason why Article 7(3) should apply differently to genocide than it does 

to any other crime under the Statute.  Second, the Trial Chamber argued that care 

must be taken in order not to confuse the mens rea required for superior responsibility 

for a crime with that required for the crime itself.355  Therefore, the mens rea 

necessary for a superior to be responsible for genocide is that the superior knew or 

had reason to know that his subordinate(s) (1) had committed or were about to 

commit genocide; and (2) that those subordinates possessed the specific intent 

required for genocide.356  The Trial Chamber deemed this standard to be onerous 

enough without imposing an additional requirement of dolus specialis on the part of 

the superior himself.357  This presents problems in that it allows an individual to be 

convicted for genocide on the basis of constructive knowledge.   

117. Genocide is a crime of intentional behavior.  Consequently, genocide can not be 

committed by a commander who is merely negligent.358  While a commander should 

                                                 
350 Id. para. 39. 
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 Ntagerura Trial Judgement, para. 629. 
352 Stakić Decision on Motion for Acquittal, para. 92. 
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354 Brđanin Trial Judgement, paras. 717-21. 
355 Id. para. 720. 
356 Id. para. 721. 
357 Id. para. 720. 
358 SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 312. Schabas also asks whether “international justice, with 
its limited resources, should be concerning itself with what is only negligent behaviour.” 
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be punished for his failure to prevent or punish crimes, he should not be transformed 

into a “genocidaire” without ever possessing specific genocidal intent. 

D. Emergence of a Lower mens rea for Genocide in Recent International 

Jurisprudence 

118. A genocide jurisprudence is emerging that is precariously clashing with the principle 

of legality: an accused charged with genocide can be convicted without evidence of 

the existence of the special genocidal intent based on aiding and abetting genocide, 

complicity in genocide, command responsibility, and JCE (JCE III).359  For example, 

in Akayesu, the first ever genocide conviction before an international tribunal, the 

Trial Chamber, in dicta, stated that an accomplice need not possess the special 

genocidal intent to be convicted of complicity in genocide, so long as the accomplice 

knew or had reason to know that the principal offender was acting with the special 

genocidal intent.360  The Trial Chamber distinguished between aiding and abetting 

under Article 6(1) and complicity in genocide under Article 2(3)(e).  For complicity, 

it found that the perpetrator need only possess knowledge, or presumed knowledge, 

that the principal perpetrator was acting with genocidal intent; while for aiding and 

abetting, it found that an aider and abettor must share the genocidal intent of the 

principal perpetrator.361 

119. In Musema, the Trial Chamber found that an accused can be held liable for genocide 

if he voluntarily aided and abetted a person to commit genocide while knowing that 

the person was committing genocide even if he did not have the special genocidal 

intent himself.362  The Trial Chamber further found that knowledge was sufficient for 

a conviction for genocide of a superior under Article 6(3) of the ICTR Statute, if the 

superior “knew or had reason to know” that his subordinates were going to or had in 

fact committed acts of genocide.363  Command responsibility under Article 6(3) 

requires only that the commander knows, or has reason to know, that the subordinate 

                                                 
359 JCE III extends the liability of a perpetrator involved in a common plan to all the crimes that are a “natural 
and foreseeable consequence” of the criminal enterprise, irrespective of the perpetrator’s participation in the 
crime itself. The mens rea is more than “negligence” but far from the special genocidal intent. While the 
perpetrator did not intend to bring about a certain result, he was (or would have been) “aware that the action of 
the group were likely to lead to the result but nevertheless willingly took the risk.” See Tadić Appeal Judgement, 
para. 11.   
360 Akayesu Trial Judgement, paras. 540−41. 
361 Id., at paras. 540−47. 
362 Musema Trial Judgement, para. 887. 
363 Id., paras. 894−95. 
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was about to commit an act or had done so and the commander failed to take 

measures to prevent such acts or to punish the perpetrators.364 

120. In other genocide cases, courts have held that the special genocidal intent is required 

for all punishable acts genocide but not for the alternate modes of liability. For 

instance, in Kayishema, the Trial Chamber took the opposite position from Akayesu, 

noting that the specific genocidal intent is required for all punishable acts under 

Article 2(3), including complicity in genocide;365 while for aiding and abetting under 

Article 6(1), mere “knowledge” of the principal’s genocidal intent is sufficient. 

121. Still other chambers have found that knowledge of the principal perpetrator’s intent is 

a sufficient mens rea for an accomplice or an aider and abettor.  For example, in 

Bagilishema,366 as in Akayesu, the Trial Chamber held that complicity requires that 

the accused act with knowledge and not with special genocidal intent.367 It also found 

that knowledge of the principal’s intent is sufficient for aiding and abetting genocide 

under ICTR Article 6(1).  In other words, under Bagilishema, the mens rea for all 

forms of accomplice liability to the crime of genocide simply requires “knowledge.” 

122. In Semanza, the Trial Chamber held that there is “no material distinction” between 

aiding and abetting genocide and complicity in genocide.368 The Trial Chamber then 

took issue with Akayesu and Ntakirutimana, noting that there was no legal basis for 

distinguishing aiding and abetting from complicity by elevating the mens rea 

requirement for aiding and abetting.369 On the other hand, in Sikirica, the Trial 

Chamber acquitted the accused of genocide and complicity in genocide pursuant to a 

defence motion for a judgement of acquittal.370 The Trial Chamber, proclaiming 

“what is a relatively simple issue of interpretation of the chapeau”371 found that the 

text of Article 4(2) requires that an accomplice must also have the special genocidal 

intent.372 Giving the words of the Statute their ordinary meaning, the Trial Chamber 

                                                 
364 See ICTR Statute, Art. 6(3). 
365 Kayishema Trial Judgement, paras. 91. 
366 Prosecutor v Bagilishema, ICTR-96-13-T, Trial Judgement, 7 June 2001, paras. 36, 71. 
367 Id. 
368 Semanza Trial Judgement, paras. 388, 394. 
369 Id., fn. 648. Notably, Semanza was not convicted as a principal perpetrator though the factual findings 
certainly warranted such a conviction. The Trial Chamber reasoned that Semanza supposedly lacked the actus 

reus: he did not personally kill. 
370 See Sikirica Judgement on Motion to Acquit. 
371 Id., para. 58. 
372 Id., para. 60. 



002/19-09-2007-ECCC/OCIJ 

IENG SARY’S SUPPLEMENTAL ALTERNATIVE SUBMISSION TO HIS MOTION  
AGAINST THE APPLICABILITY OF GENOCIDE AT THE ECCC – ANNEX Page 57 of 61                                            

stated that very specific intent is required for complicity in genocide, in part to 

distinguish it from persecution.373 

123. The dilution of the special genocidal intent before the ad hoc Tribunals also seems 

evident in the ease with which guilty pleas are accepted where the factual basis may 

not necessarily support the mens rea requirements, or where the guilty plea is used as 

a vehicle to lower the mens rea threshold.  In Jelisić, the Trial Chamber found that 

there was insufficient evidence to find that the accused was motivated by the special 

genocidal intent.374 The Appeals Chamber disagreed with the Trial Chamber’s 

assessment of the evidence,375 but avoided the opportunity to consider whether 

“commission of genocide” means genocide under Article 4 or committing under 

Article 7(1) of the ICTY Statute.376 

124. In Ntakirutimana, the Trial Chamber held that aiding and abetting requires special 

genocidal intent.377  However, the Appeals Chamber following its own reasoning 

from Krstić, as discussed below, reversed the Trial Chamber.  The Appeals Chamber 

in Ntakirutimana held that modes of participation in Article 6(1) should be read into 

Article 2(3), that the text of Article 6(1) includes the liability of aiding and abetting, 

and that Article 6(1) expressly applies the mode of aiding and abetting liability to any 

crime referred to in the Statute.378 

125. The ICTY in the Blagojević Trial Judgement, convicting the accused, Commander of 

the Bratunac Brigade of the Bosnian-Serb Army (VRS) of “complicity in genocide by 

aiding and abetting” under Article 4(3)(e) of the Statute.379 This judgement relied 

heavily on the ICTY’s first genocide conviction of General Krstić who was 

Blagojević’s superior officer during the events at Srebrenica. Krstić, who was tried for 

genocide and in the alternative complicity in genocide, was initially convicted by the 

Trial Chamber for genocide. 

                                                 
373 Id. 
374 Jelisić Trial Judgement, para. 108. 
375 Jelisić Appeal Judgement, para. 72. 
376 Id., fn.82, stating that its opinion only applied to the “commission of genocide as reflected in Article 4 of the 
Statute.” 
377 Ntakirutimana Trial Judgement, paras. 788−89. 
378 Ntakirutimana Appeal Judgement, paras. 500−01. 
379 Blagojević Appeal Judgement, paras. 127, 185, 221, where the Appeal Chamber held that for accessorial 
liability, the requirements for aiding and abetting under Article 7(1) are met when: 

• The accused carried out an act which consisted of practical assistance, encouragement or moral 
support to the principal that had a ‘substantial effect’ on the commission of the crime; 
• The accused had knowledge that his or her own acts assisted in the commission of the specific crime 
by the principal offender; 
• The accused knew that the crime was committed with specific intent. 
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126. The Appeals Chamber overturned Krstić’s conviction for genocide and found instead 

that Krstić had aided and abetted genocide, applying “knowledge” as the mens rea.380 

Arriving at a conviction for aiding and abetting genocide, the Krstić Appeals 

Chamber found an overlap between Article 4(3) and Article 7(1). The Appeals 

Chamber rejected the possibility that the discrepancy between Articles 4(3)(e) and 

7(1) could be the product of poor draftsmanship, resulting in an unintentional 

inconsistency.381  Rather, without authority, it reasoned that while there may be an 

overlap, any discrepancies could be reconciled because complicity under Article 

4(3)(e) encompasses the narrow concept of aiding and abetting under Article 7(1).382 

The Appeals Chamber further held that liability for aiding and abetting under Article 

7(1) applied to the criminal offenses of genocide in Article 4, and that mere 

“knowledge” was the appropriate mens rea for aiding and abetting genocide.383 

127. Relying on the Krstić Appeal Judgement, the Trial Chamber imported the lower 

standard of accessorial liability and applied it in Blagojević.  Blagojević was found 

guilty of complicity in genocide by aiding and abetting, where, consequently, only 

knowledge of the principal perpetrator’s specific intent was required.384  Concluding 

that “some heads of responsibility listed under Article 7(1) are necessarily included in 

those forms of liability listed in Article 4(3), or vice versa,”385 the Trial Chamber then 

held that “[t]he conviction for aiding and abetting genocide upon proof that the 

defendant knew about the principal perpetrator’s specific intent is permitted by the 

Statute and case-law of the Tribunal.”386 It continued, “[a]ccordingly, the count of 

                                                 
380 Krstić Appeal Judgement, para. 138. 
381 Id., para. 139. 
382 Id. 
383 In Krstić, the Appeals Chamber concluded that the mens rea required for an aider and abettor, as set out in 
other (non-genocide) Judgements, i.e., that ‘an individual who aids and abets a specific intent offence may be 
held responsible if he assists the commission of the crime knowing the intent behind the crime’, applies to the 
Statute’s prohibition of genocide. Id., at para. 140, citing Prosecutor v. Krnojelac, IT-97-25-A, Appeal 
Judgement, 17 September 2003, para. 52 and Vasiljević Appeal Judgement, para. 142. The Appeals Chamber in 
Ntakirutimana, without any independent statutory interpretation, simply relied on the Krstić Appeals Judgement 
in finding that the genocidal intent is not required for aiding and abetting genocide. See Ntakirutimana Appeal 
Judgement, para. 501. 
384 Blagojević Trial Judgement, para. 780. 
385 Id., para. 679. In discussing complicity in the context of genocide, the Blagojević Trial Chamber noted that 
while the principal perpetrator has been defined as one who fulfils a key coordinating role and whose 
participation is of an extremely significant nature and at the leadership level, the accomplice has been defined as 
someone who associates him or herself in the crime of genocide committed by another. Id., para. 776 (citations 
omitted). 
386 Id., para. 779. 
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complicity in genocide is limited to an allegation of Blagojević’s guilt as an aider and 

abettor.”387   

128. The authority relied by the Krstić Appeal Judgement is dubious, and does not rise to 

the level of opinio juris: “to hold that principle was part of customary international 

law, it has to be satisfied that State practice recognized the principle on the basis of 

supporting opinio juris.”388 The Krstić Appeals Chamber only produced two state 

practices, those of France and Germany, which were directly relevant to the issue, 

before citing other authority that provided no support for the proposition that 

“knowledge” was the appropriate mens rea for aiding and abetting genocide or 

complicity in genocide.389 Furthermore, no authority was cited by the Appeals 

Chamber in support of its pronouncement that: 

The texts of the Tribunal’s Statute and of the Genocide Convention, 
combined with evidence in the Convention’s travaux préparatoires, 
provide additional support to the conclusion that the drafters of the Statute 
opted for applying the notion of aiding and abetting to the prohibition of 
genocide under Article 4.390 

 
129. In his dissenting opinion, Judge Shahabuddeen went even further. Reasoning that 

complicity in genocide includes aiding and abetting and does not require genocidal 

intent,391 he noted that under customary international law there is a crime called 

aiding and abetting in complicity in genocide, yet provided no reference or authority 

for the claim.392 

130. The Krstić and Blagojević Judgements appear to also violate the principle of legality 

because they suggest that there are two possible levels of mens rea for complicity in 

genocide − special intent and knowledge − which does not comport with the plain 

language of the Genocide Convention.393  While acknowledging that there is authority 

                                                 
387 Blagojević Trial Judgement, para. 679. 
388 Prosecutor v. Hadžihasanović, IT-01-47AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in 
Relation to Command Responsibility, 16 July 2003, para. 12. 
389 Krstić Appeal Judgement, para. 141. 
390 Id., para. 142. Oddly enough, the Appeals Chamber noted that the travaux préparatoires indicated that the 
drafters intended the charge of complicity in genocide to require proof of genocidal intent. 
391 Id., Partial Dissenting Opinion of Judge Shahabuddeen, para. 65. 
392 Id., paras. 59-68. In ten paragraphs of discussion, Judge Shahabuddeen used four footnotes evincing more of 
a personal opinion than an authoritative judgement. 
393 In Milošević, for example, the Trial Chamber entertained the issue whether the Accused aided and abetted in 
the commission of the crime of genocide or was complicit in its commission. It noted that though the Appeals 
Chamber convicted Krstić as an aider and abettor in the crime of genocide, the Appeals Chamber’s finding was 
“obiter dicta” as it was “confined to the facts of that case.” Commenting on the Appeals Chamber’s finding that 
complicity in genocide can encompass broader conduct than the offense of aiding and abetting, the Trial 
Chamber noted that the Appeals Chamber took no position as to the mens rea of complicity, and found “no 
authoritative decision within the Tribunal as to whether there is a difference in the mens rea for aiding and 
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to suggest that complicity in genocide requires proof that the accomplice possessed 

the special genocidal intent (“where it prohibits conduct broader than aiding and 

abetting”), the Krstić Appeals Chamber held that such intent was not a prerequisite if 

the accomplice was charged with aiding and abetting.394 

131. Holding that the special genocidal intent is “not a prerequisite” for a conviction of 

genocide does not appear to be the natural and ordinary meaning of the language in 

the genocide provisions, which state: “genocide means any of the following acts 

committed with intent to…”395 Accepting that the special genocidal intent forms an 

element of the chapeau of the offense of genocide which characterizes it as an 

international crime, it must apply to all five forms of criminal participation in 

committing genocide. Such an interpretation is true to the intentions of the drafters of 

the Genocide Convention and respects the plain language of the Statutes. 

132. Additionally, Krstić and Blagojević may overstep the bounds of legal interpretation 

and tread the path of legislating from the bench by not recognizing the significance of 

the dolus specialis enumerated in Article II of the Genocide Convention.  Requiring 

special genocidal intent does not obviate accomplice liability for genocide.  An 

accomplice may aid or abet a principal with only knowledge of their intention to 

commit the underlying offense, such as murder.  To be an accomplice to genocide, 

however, it is submitted that the accomplice must possess the special genocidal 

intent.396  There is no explicit statutory language providing for a lowered mens rea 

requirement for accomplice liability, rather, it is a development that has resulted from 

judicial decisions of the ad hoc Tribunals that read in principles of accomplice 

liability distilled from general principles of criminal law.397 Notably, such an 

application of accomplice liability draws a false and impermissible equivalence 

                                                                                                                                                        
abetting genocide and complicity in genocide, either when the latter is broader than aiding and abetting, or 
indeed, when it is of the same scope as aiding and abetting.” The Trial Chamber went on to find that “[i]n the 
absence of anything to indicate that complicity in genocide is broader than aiding and abetting in the 
circumstances of this case … there is merit in the Prosecution’s submission that the two are essentially the 
same.” Interestingly, the Milošević Trial Chamber accepted the Stakić Trial Judgement, in which the Trial 
Chamber held that complicity in genocide under Article 4(3)(e) is the lex specialis in relation to liability under 
Article 7(1), and accordingly did not confine itself to a determination of the Accused’s responsibility as an aider 
or abetter. See Prosecutor v. Milošević, IT-02-54-T, Decision on Motion for Judgement of Acquittal, 16 June 
2004, paras, 295–97 (citations omitted). 
394 Krstić Appeal Judgement, paras. 139, 142-43. The Krstić Appeals Chamber departed from Stakić, where the 
Trial Chamber rejected the Prosecution’s argument that under JCE III, proof of genocidal intent is not required 
because the accused is not the principal perpetrator. It further stated that in order to commit genocide, proof of 
genocidal intent is required and that modes of participation cannot replace core elements of a crime. 
395 ICTY Statute Article 4(2); ICTR Statute Article 2(2) (emphasis added). 
396 For further support for this viewpoint, see SCHABAS, GENOCIDE IN INTERNATIONAL LAW, at 300. 
397 Blagojević Trial Judgement, para. 776, citing Brđanin Trial Judgement, para. 724. 
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between the mens rea for specific intent offenses in domestic jurisdictions, and the 

dolus specialis for genocide. 

133. The reasoning in the Krstić Appeal demonstrates the lengths to which the Appeals 

Chamber was willing to go to frame the legal analysis to fit a desired result, rather 

than allow the result to be a pure product of the law. While having no choice but to 

follow the holding in Krstić, the Trial Chamber in Blagojević went even further in re-

defining the law. Commenting on both judgments, one eminent scholar notes, 

generously, that they are based on less than convincing legal reasoning and seem to 

hint of compromises among a divided bench.398 These judgments underscore an 

observation made by one author, which encapsulates the general sentiments held by 

the defence bar at the ad hoc Tribunals: “the judgements of the ad hoc Tribunals 

frequently appear … to be largely declaratory of nascent and previously unexpressed 

customary principles.”399 

                                                 
398 See William A. Schabas, Darfur and the ‘Odious Scourge’: The Commission of Inquiry’s Findings on 

Genocide, 18 LEIDEN J. INT’L L. 871, 874, 876 (2005). 
399 Lamb, S. (2002), ‘Nullum Crimen, Nulla Poena Sine Lege’, in International Criminal Law, in THE ROME 

STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY, VOL. I (Cassese et al., eds, Oxford 
University Press). Interestingly, citing W.J. Bosch, Judgement on Nuremburg 49 (1970), Lamb points out in fn. 
47: “This recalls, in the ICTY context also, the truism applied to the IMT that ‘[t]he diplomat’s past reluctance 

to codify international law resulted in Nuremburg’s applying retroactive law.’” 


