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Introduction

On 10 June 2010,  the Defence moved against  the application  of  the crimes  listed  in 
Article  3  new  of  the  Establishment  Law  (“Article  3  new”)  at  the  ECCC.   This 
jurisdictional  challenge  is  made  necessary  because  the  application  of  Article  3  new 
would: a) violate Mr. IENG Sary’s fundamental right to be treated equally before the law; 
and b) violate the principle of non-retroactivity.

Summary of Arguments

a. Application  of  Article  3  new  violates  Mr.  IENG Sary’s  right  to  equality 
before the law 

Mr. IENG Sary has a fundamental  right,  guaranteed by Article  31 of the Cambodian 
Constitution and the Cambodian Code of Criminal Procedure, to be treated equally before 
the law.  This right is also enshrined in the UDHR and the ICCPR, which the ECCC must 
respect pursuant to the Cambodian Constitution.  Article 3 new of the Establishment Law 
extends the statute of limitations for homicide, torture, and religious persecution under 
the 1956 Penal Code only when those crimes are charged at the ECCC.  The statute of 
limitations for these crimes has not been extended generally.  Article 3 new thus violates 
Mr. IENG Sary’s right to equal treatment.  The Constitutional Council does not appear to 
have  considered  this  when  it  pronounced  Article  3  new  in  accordance  with  the 
Cambodian Constitution.  As a domestic court, the ECCC is bound by the Constitutional 
Council’s determination that the Establishment Law is constitutional; however, it is also 
bound  to  respect  and  uphold  the  Cambodian  Constitution,  Cambodian  law,  and 
international human rights conventions to which Cambodia is a party.  This is supported 
by a 2007 Decision of the Constitutional Council, which requires the ECCC to consider 
whether the application of Article 3 new would violate any provisions of the Cambodian 
Constitution, other Cambodian law, or international conventions to which Cambodia is a 
party.

b. Application of Article 3 new violates the principle of non-retroactivity 
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The  1956  Penal  Code  forbids  the  retroactive  application  of  law.   International 
conventions such as the UDHR and the ICCPR likewise forbid the retroactive application 
of law.  The issue is that the possibility of prosecuting these crimes more than thirty years 
into the future did not exist in Cambodian law at the relevant time, and consequently was 
not foreseeable.  Whether the extension of a statute of limitations is considered to be 
procedural or substantive is irrelevant.   A law extending a statute of limitations has a 
bearing on prosecution and sentencing which sets it apart from other procedural laws. 
Furthermore, if there is any doubt regarding retroactivity, the law should never be applied 
to the detriment of the accused.  

The  Constitutional  Council’s  finding  that  the  Establishment  Law  was  constitutional 
because the principle of non-retroactivity is not found in the Cambodian Constitution is 
flawed.  The Cambodian Constitution requires the ECCC to recognize and respect human 
rights as found in the UDHR and other international human rights conventions to which 
Cambodia  is  a  party.   The  principle  of  legality  is  found in  these  conventions.   The 
Constitutional Council’s finding that the Establishment Law was constitutional because 
Article 3 imposed a lesser penalty (no death penalty) than the 1956 Penal Code is also 
flawed.  This is because the statute of limitations under the 1956 Penal Code had already 
expired before the Establishment Law was promulgated.  Thus, the penalty imposed by 
Article 3 new is actually heavier, rather than lighter.

The OCP has suggested the statute of limitations may have been tolled (suspended) and 
thus the original statute of limitations may have been extended before it expired. It is 
possible that the People’s Revolutionary Tribunal, held on 15 to 19 August 1979 to try 
Mr. IENG Sary, could be considered an act of prosecution which would toll the statute of 
limitations.   However,  the  subsequent  ten  year  limitation  period  would  then  have 
extinguished  on  19  August  1989.   Regardless  of  whether  a  statute  of  limitations  be 
suspended where prosecution  is  impossible  or impracticable,  such a  situation did not 
occur  in  Cambodia  after  1979.   The  Cambodian  judicial  system  existed  and  was 
functioning in the 1980s.  

Finally, the OCP has suggested that extension of the statute of limitations is valid because 
Cambodia has an international obligation to prosecute crimes such as homicide, torture, 
and religious persecution.   This argument fails to consider that if Cambodia must abide 
by international obligations, it may not apply Article 3 new, as this would actually violate 
Cambodia’s international obligations to treat all Charged Persons / Accuseds equally and 
to prohibit the retroactive application of law.   Furthermore, compliance with Cambodia’s 
international obligations is a matter for the executive power; not the judiciary.
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Essence of submission

The Defence challenges the jurisdiction of the ECCC to apply national crimes listed in 
Article 3 new to Mr. IENG Sary.  The ECCC must uphold and abide by the Cambodian 
Constitution, Cambodian law, and international standards of justice.  To apply Article 3 
new to Mr. IENG Sary would violate the Cambodian Constitution, Cambodian law, and 
international standards of justice, by treating Mr. IENG Sary differently from similarly 
situated Accuseds / Charged Persons and by violating the principle of non-retroactivity of 
law.
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