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Introduction  
 
On 7 May 2010, the Defence moved against the application of grave breaches of the 
Geneva Conventions (“grave breaches”) at the ECCC. This jurisdictional challenge is 
necessary because its application would violate the principle of nullum crimen sine lege. 
This is because: 1) the Establishment Law and Agreement do not create new; they merely 
provide the ECCC with jurisdiction to apply already existing laws; 2) grave breaches are 
not found in the 1956 Penal Code; 3) substantive international criminal law cannot be 
directly applied in Cambodian courts; 4) customary international law cannot be directly 
applied by Cambodian courts; 5) whether grave breaches have achieved a jus cogens 
status does not affect applicability at the ECCC; and 6) war crimes are not applicable at 
the ECCC.  

Admissibility  

Jurisdictional issues must be raised at this stage of the proceedings. The right of the 
Defence to appeal orders confirming the jurisdiction of the ECCC to the Pre-Trial 
Chamber would be meaningless if the Defence were not first allowed to raise 
jurisdictional issues to the OCIJ. Through this jurisdictional challenge, the Defence 
simply requests the OCIJ to determine whether the ECCC has jurisdiction to charge Mr. 
IENG Sary with grave breaches. At the ICTY and ICTR, jurisdictional issues are raised 
through preliminary motions before trial.  

Summary of Arguments  

a. The Establishment Law and Agreement do not create new; they merely provide the 
ECCC with jurisdiction to apply already existing laws  

 
The Agreement and the Establishment Law do not create new substantive domestic 
criminal law. The role of the Agreement was to establish the cooperation between the UN 
and the Cambodian government in bringing to trial senior leaders of Democratic 
Kampuchea and those who were most responsible for the crimes and serious violations of 
Cambodian penal law, international humanitarian law and custom and international 
conventions recognized by Cambodia. The role of the Establishment Law was to put into 
practice exactly how this would be done. As such, Article 6 of the Establishment Law 
merely sets out the definition of grave breaches over which the ECCC would have 
jurisdiction, were it punishable under applicable substantive law. It does not create a 
substantive crime which can be retroactively applied. To do so would violate the 
principle of nullum crimen sine lege, which requires that punishable acts must have 
constituted crimes at the time they were conducted.  
 
b. Grave breaches are not found in the 1956 Penal Code  
 
The ECCC, as a Cambodian court, is obliged to follow Cambodian law. The 1956 Penal 
Code, officially recognized as the Penal Code in force in Cambodia during 1975-1979, 
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does not contain any provision criminalizing grave breaches as a distinct crime. To 
charge and subsequently punish a suspect / accused under the 1956 Penal Code for 
actions that do not actually breach this Code would violate the principle of nullum crimen 
sine lege.  
 
c. Substantive international criminal law cannot be directly applied in Cambodian courts  
 
The Geneva Conventions, which incorporate the grave breaches applicable at the ECCC, 
are not directly applicable in Cambodian courts. The ECCC is a domestic court 
established within the existing court structure of Cambodia. Treaties, such as the Geneva 
Conventions, cannot be directly applied in Cambodian courts. This is because Cambodia 
adheres to a dualist – as opposed to a monist – system in its approach to implementing 
international law in its domestic legal order. A State that adheres to a dualist system 
considers international law to be separate from domestic law. Further, the Establishment 
Law was adopted in 2001: it can therefore only incorporate conventions and customary 
international law relating to crimes committed after 2001. Finally, each of the four 
Geneva Conventions has an article requiring States to implement national legislation in 
order to give penal sanctions for persons who have committed grave breaches of them. 
Cambodia has not implemented any such legislation. A grave breaches violation is not 
considered a criminal offense in Cambodia today, nor was it in 1975-79.  
 
d. Customary international law cannot be directly applied by Cambodian Courts  
 
As Cambodia adheres to a dualist system, its Constitution or national legislation must 
provide for a rule of customary international law to be applicable in the domestic sphere 
before it can be applied. Neither the Constitution nor legislation that were in force at the 
time the crimes were allegedly committed do so provide. As such, the principle of nullum 
crimen sine lege also prevents the direct application of customary international law into 
the domestic legal system in this case. An extensive analysis of the application of 
customary international law generally in Cambodia and in other countries shows that the 
OCIJ is not permitted, let alone mandated, to apply customary international law directly 
in the absence of implementing legislation.  
 
e. Whether Grave Breaches has achieved a jus cogens Status does not affect Applicability 

at the ECCC  
 
Jus cogens norms have been defined as “rules of customary law which cannot be set 
aside by treaty or acquiescence but only by the formation of a subsequent customary rule 
of the contrary.” However, States cannot invoke the jus cogens nature of a crime to 
exercise subject matter jurisdiction if their domestic legal systems do not otherwise 
provide for this jurisdiction. As explained above, Cambodia’s legal system does not.  
 
f. War crimes are not applicable at the ECCC  
 
Grave breaches are a sub-section of war crimes. War crimes, other than grave breaches, 
are not included in the Establishment Law, the Agreement, or the Introductory 
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Submission. The explicit exclusion of war crimes in the Establishment Law denotes that 
it is excluded as a crime applicable at the ECCC.  
 
Essence of Submission  
 
For the reasons given above, the application of grave breaches would violate the principle 
of nullum crimen sine lege. The Defence therefore requests the OCIJ to reject the 
applicability of grave breaches before the ECCC.  
 


