
 

Summary of Letter to the Co-Investigating Judges requesting access to the entire 

dossier, including all documents possessed not available to the parties and, if one is 

prepared, access to the casemap, 12 February 2010 

 

Introduction 
 

The Defence sent a letter to the Co-Investigating Judges with a request under Internal 

Rule 55(11), which allows the Parties the “right to consult the original case file.” The 

following was requested: i) access the entire dossier, including all documents possessed 

by them that are not available to the parties, and ii) access to the OCIJ casemap – 

assuming one exists – relevant to the investigation, including all internal memoranda, 

investigative notes, analysis and work product generated by the OCIJ in relation to the its 

investigation of Case 002.  

 

Summary of request 
 

1. Access to the Entire Dossier 

 

Access to the entire dossier is necessary and relevant to the Defence in order to ascertain 

whether, and to what extent, any further action is warranted to ensure the proper and 

thorough investigation of the case. The Defence is entitled to all the information 

requested herein and has lost confidence in the OCIJ to conduct an impartial and 

independent investigation. This is based, in part, on the apparent bias of Co-Investigating 

Judge Lemonde, a lack of transparency to the parties in the investigative process, and a 

lack of competence of certain OCIJ staff. As the OCIJ is designed to function as an 

impartial body to investigate objectively the facts set out in the Introductory Submission, 

it is in effect an agent carrying out the investigation on behalf of the parties. Logically, 

therefore, the OCIJ’s entire work-product belongs to the parties. 

 

In denying a previous request for access to relevant information, the OCIJ relied upon 

authorities which are not applicable at the ECCC:  

 

• Rule 70(A) of the ICTY Rules of Procedure and Evidence, which denies 

disclosure or notification of internal documents. This rule is inapplicable and 

redundant at the ECCC. The ECCC is a Cambodian court which has an 

inquisitorial system whereas the ICTY has an adversarial system. At the ICTY the 

Prosecution and Defence conduct their own separate investigations; the purpose 

of Rule 70(A) at the ICTY is to protect each party’s confidentiality when 

preparing its respective case. As the investigation at the ECCC is conducted by 

the OCIJ, there is no issue of confidentiality.  

 

• Traité de l’instruction criminelle, Faustin Hélie, Chapter 4 ‘Attributions générales 

du Juge d’instruction’, which gives investigating judges “all the necessary 

authority”. This is not a credible authority applicable before the ECCC. The rules 

for procedure and evidence at the ECCC come from the Cambodian Code of 

Criminal Procedure (‘Code’) or the Internal Rules. Article 319 of the Code allows 



 

the Defence to “examine the case file.” Internal Rule 55(11) allows the Defence 

the “right to consult the original case file.” Thus, the material requested should be 

made accessible to the parties by the OCIJ.  

 

2. Production and Access to the casemap and all related work-product 

 

Access to the casemap and relevant internal workings is necessary in order for the 

Defence to carry out a number of activities in protecting Mr. IENG Sary’s fair trial rights. 

These include the ability to see whether any further Investigative Requests need to be 

made to the OCIJ, whether the investigation has been conducted in an impartial manner, 

to what extent evidence obtained by torture has been relied upon and for judicial 

economy and equality of arms.  

 

In Duch, the Pre-Trial Chamber found that the OCIJ had not set out the material facts in 

enough detail. In fulfilling this request, the problems that occurred in Duch may be 

avoided.  

 

There is further support for fulfilling this request in Prosecutor v. Katanga. The ICC 

Trial Chamber stated that there is a “[t]wo-fold purpose in presenting all the 

incriminating evidence on which the Prosecution intends to rely at trial in a table format. 

First the table is necessary to ensure that there is no ambiguity whatsoever in the alleged 

facts underpinning the charges confirmed by the Pre-Trial Chamber. Second, the table is 

necessary for a fair and effective presentation of the evidence on which the Prosecution 

intends to rely at trial.” 

 

Essence of Letter 
 

The Defence is entitled to the entire dossier based on Article 319 of the Cambodian Code 

of Criminal Procedure and Internal Rule 55(11). There is further support for access to the 

casemap from ICC jurisprudence. Authorities which the OCIJ has relied to deny past 

requests are not applicable at the ECCC. The need for this request to be fulfilled is 

imperative due to the lack of confidence in the OCIJ’s ability to conduct the investigation 

in an impartial and independent manner, to avoid problems that occurred in Duch, and to 

fulfill Mr. IENG Sary’s fair trial rights.  

 


