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Summary of the “Appeal against the constructive dismissal by the OCIJ of the request for 
Ieng Sary to be examined by a psychiatric specialist to determine fitness to stand trial” 

On 2 July 2008, the Ieng Sary Defence filed an appeal against the Constructive Dismissal by the 
Office of the Co-Investigating Judges of the Request for IENG Sary To Be Examined by a 
Psychiatric Specialist to Determine Fitness to Stand Trial, filed on 14 March 2008.  This Appeal 
incorporated all prior submissions where the issue of Mr. IENG Sary’s health and its impact on 
his right to participate in his own defence was raised.  

Admissibility of the Appeal 

-‐ The deadline given by the OCIJ to translate two pages of the Request for IENG Sary to 
be examined by a psychiatric specialist to determine fitness to stand trial was 28 May 
2008 (almost 2.5 months after the Defence filed the request on 14 March 2008). 

-‐ The Defence’s motion to compel the OCIJ to take a decision on this request before the 
Pre-Trial Chamber was rejected by the Pre-Trial Chamber Greffierson the basis that the 
application did not relate to an existing appeal before the Pre-Trial Chamber. 

-‐ The Defence then attempted to file a notice of appeal before the OCIJ Greffier in order to 
open an appeal. The OCIJ Greffier refused to accept this notice of appeal, on the basis 
that no decision had been made against which an appeal could be launched.  

-‐ The refusal by the OCIJ to answer the Request amounts to a constructive dismissal.  The 
Defence submitted that this dismissal is appealable under Internal Rule 74(3)(d) as it 
amount to an order “refusing requests for expert reports allowed under these Internal 
Rules.”  

Appeal against denial of request for IENG Sary to be examined by a psychiatric specialist 

-‐ The request filed by the Defence to the OCIJ was necessary to determine whether Mr. 
IENG Sary’s mental competence will allow him to assist in his own defence.  The right to 
participate in one’s own defence is a fundamental right of the accused, and is guaranteed 
by ECCC law and confirmed by multiple human rights instruments.  

-‐ A Charged Person has a number of relevant procedural rights (i.e. fitness to stand trial/ 
right to participate effectively in the proceedings against him, the ability to 
understand/hear/follow the proceedings and the ability to instruct counsel and assist in 
one’s own defence ), and the enjoyment of these rights presupposes an adequate level of 
mental and physical capacities. Mr. IENG Sary has a diminished mental capacity that 
prevents him from exercising these rights, he must thus be deemed unfit to stand trial.  

-‐ Mr. IENG Sary has a weak physical and mental capacity that deprives him of the 
essential ability to consult with his Defence Team.  

-‐ There is a pressing need for a medical specialist to examine Mr. IENG Sary. The 
constructive refusal by the OCIJ to order such an examination was therefore incorrect in 
law.  



	  

	   2	  

Essence of the Appeal 

The “Request for IENG Sary To Be Examined by a Psychiatric Specialist to Determine 
Fitness to Stand Trial” was necessary to determine whether Mr. IENG Sary’s mental 
competence would allow him to assist in his own Defence. The refusal by the OCIJ to rule on 
the Request amounted to a constructive dismissal.  The refusal to order an examination to 
determine whether Mr. IENG Sary is fit to stand trial is an error of law.  Thus, this Appeal 
was necessary to protect Mr. IENG Sary’s fundamental fair trial rights.  


